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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4004) 


In re BEATRICE Foops Co., Tulsa and Muskogee, Oklahoma, CAR- 
NATION COMPANY OF OKLAHOMA, Tulsa and Muskogee, Okla- 
homa, HAWK DAIRIES, Tulsa, Oklahoma. AMA Docket No. 6-2. 
Decided August 4, 1954. 


Denial of Application for Interim Relief—Dismissal of 
Application for Failure to Show Irreparable Injury 


Where petitioners attacked section 906.80 (c) of the Milk Marketing Order 
No. 6, in a proceeding under Section 8c (15) (A) of the Act, which 
provides that upon the request of a cooperative association of producers, 
handlers are required to pay to the association the gross sum due for 
milk received by the handlers from members of the association and to 
furnish the association specified information in connection therewith, 
and where petitioners filed an application for interim relief asking for 
the suspension or postponement of the effective date of that section, 
held, the question is whether the petitioners will be irreparably damaged 
by compliance with the provisions of that section during the time it may 
take to render a decision on the merits, and inasmuch as handlers have 
been following substantially the same practice prior to the adoption of 
section 906.80 (c) without suffering any loss, petitioners have not shown 
that such irreparable damage will occur unless the effectiveness of the 
section is stayed pending the final ruling in this proceeding, and the 
application for interim relief is therefore denied. 


Melnnis, Cantrell, Thompson and Sullivan of Oklahoma City, Oklahoma, for 
petitioner. Messrs. Clarence H. Girard and Joseph A. Walsh for Agri- 
cultural Marketing Services. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.). The petitioners are handlers 
of milk subject to Order No. 6, as amended, issued under the act, 
which regulates the handling of milk in the Tulsa-Muskogee, 
Oklahoma, marketing area. The petitioners attack section 
906.80(c) of the order, effective May 1, 1954, whereby, in brief, 


769 





470 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 18 A.D. 769 


upon the request of a cooperative association of producers, hand- 
lers are required to pay to the association the gross sum due for 
milk received by the handlers from members of the association. 
The petitioners filed with their petition an application for interim 
relief pending hearing and a ruling upon their petition. The 
Deputy Administrator, Agricultural Marketing Service, filed an 
answer to the application for interim relief and a supporting 
memorandum of points and authorities. 


I 


The application for interim relief states that the petitioners 
have received letters from the Pure Milk Producers Association 
of Eastern Oklahoma requesting that, pursuant to section 
906.80(c) of the order, as amended, the petitioners pay over to 
the association the gross sums due for milk delivered by producers 
listed as certified members of the association, less any authorized 
deductions for supplies furnished by the petitioners. The applica- 
tion states also that, pursuant to section 906.80(c), the associa- 
tion has asked that the petitioners supply certain reports to the 
association. 


II 


At this initial stage of the proceeding, the only issue is whether 
the petitioners will be irreparably damaged by compliance with 
the provisions of section 906.80(c) during the time it may take 
to render a decision on the merits. In re Babcock Dairy, 8 A.D. 7; 
In re Admiral Potato Corp., 7 A.D. 1158; In re Babcock Dairy, 7 
A.D. 439; In re Orrville Milk Condensing Company, 6 A.D. 752; 
In re Avon Dairy, 5 A.D. 817. 

The petitioners claim that they will suffer irreparable damage 
pending adjudication upon the merits because the operation of 
the disputed provisions of the order (1) will abrogate and termin- 
ate existing contracts between the petitioners and producers of 
milk for the purchase and sale of milk, (2) will force the peti- 
tioners to pay substantial sums monthly to the association which 
is not the owner of and does not consign or deliver milk to the 
petitioners, (3) will require the petitioners to make reports to 
the association of information respecting their businesses which 
the law says may be given only to the Secretary of Agriculture 
and must be kept confidential, (4) will make the association liable 
for any losses sustained by the petitioners in having to pay any 
producer as well as the association for producer milk when the 
petitioners have no means of determining the association’s 
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financial responsibility, (5) will possibly destroy and certainly 
disrupt the operation of hauling routes delivering milk to the 
petitioners’ plants, (6) will abrogate and amend existing con- 
tracts between producers and petitioners wherein advancements 
and loans are to be repaid out of proceeds from the sale of pro- 
ducer milk, (7) will recognize the market administrator for the 
order as ‘the sole judge and jury to determine the correctness of 
the association’s certification as to its membership, and (8) will 
compel the petitioners to relinquish all rights at law and equity 
until a final determination of the validity of section 906.80(c) by 
the Secretary of Agriculture. 


III 


Paying the association for milk delivered by the association’s 
producer-members while this proceeding is pending would in itself 
cause no irreparable harm to the petitioners. The answer denies 
that the petitioners have any contracts with producers who are 
members of the association which call for payments to the pro- 
ducers directly. Whether this is the case or not and whether or 
not the association owns the milk, the association has what ap- 
pears to be an assignment from each producer-member to collect 
the amounts due from handlers for milk sold and the only possibil- 
ity of irreparable damage would lie in the petitioners having to 
make double payments in case the association erroneously certi- 
fied a producer as a member of the association. It appears that the 
association has been collecting payments for some time on behalf 
of about 500 member-producers, including payments from the 
petitioner Carnation Company of Oklahoma with respect to its 
Muskogee, Oklahoma, plant and that no handler has suffered any 
loss due to the necessity of making double payment. It appears 
too that, pursuant to section 906.80(c), the association has agreed 
to indemnify any handler for any such loss and that the associa- 
tion is financially able to do so. 

The petitioners have a corollary objection that any issue as to 
whether a producer is a member of the association will be settled 
by the market administrator acting as “the sole judge and jury.” 
Any determination of the market administrator in this respect is 
subject to administrative and judicial review under section 
8c(15) (A) of the act. 

The petitioners advance also as a basis for interim relief the 
requirement of section 906.80(c) that they report to the associa- 
tion receipts of milk from members of the association, butterfat 
content, base and excess milk, amounts withheld as payment for 
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supplies sold, etc. The answer to the application for relief reveals 
that handlers have been supplying substantially the same informa- 
tion under section 906.87(b) of the order to the market admin- 
istrator since 1951 with permission to the market administrator 
to furnish the information to the association. In any event, it is 
difficult to see any irreparable damage to the petitioners in this 
regard during the pendency of the proceeding. 


The petitioners claim to that they have spent much time, money 
and effort in setting up and maintaining efficient hauling routes 
to aid producers and that no action should be taken to disturb 
established hauling routes agreed upon between producers and 
the petitioners. The hauling of producers’ milk is done by inde- 
pendent haulers and not by the petitioners. The producers have 
paid for the hauling by authorizing the handlers to make deduc- 
tions from their payments and turn over the deductions to the 
haulers. There do not seem to exist any contracts for hauling to 
which the handlers are parties or any vested right of the handlers 
in maintaining such a system. There is no evidence or indication 
of disruption of hauling routes and, at any rate, no demonstration 
of prospective damage to the petitioners. 


A further claim by the petitioners is that the order provisions 
protested will abrogate and amend existing contracts between 
producers and handlers wherein advancements and loans are to 
be repaid out of proceeds from the sale of producer milk. As is 
true of the other claimed bases for interim relief, how this will 
irreparably damage the petitioners does not emerge. Moreover, 
the association has certified (Exhibit B attached to the answer) 
that it is and will be the policy of the association to honor assign- 
ments made by members for repayment of loans or advancements. 


In summary, the petitioners have not shown that irreparable 
damage to them will occur unless the effectiveness of the disputed 
provisions is stayed pending the final ruling in this proceeding. 


On the other hand, the contested provisions of the order were 
issued after the usual notice, hearing, briefs, recommended de- 
cision, exceptions, and final decision. The petitioners Beatrice 
Foods Company and Hawk Dairies with respect to all their opera- 
tions under the order and Carnation Company with respect to its 
Tulsa plant are the only handlers subject to the order who were 
not paying the association for members’ milk during June 1954. 
In reliance upon section 906.80(c), as amended, it appears that 
the association has incurred expenses in the inauguration of a 
group hospital and surgical insurance plan for its members and 
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in arranging for the operation of a credit union. Essential fea- 
tures of both programs are deductions by the association from 
payments to members. It appears, also, that the association is 
depending upon these provisions of the order in order to carry 
out its base-rating plan among its members and to meet its obliga- 
tion, as set forth in its membership agreement, to act as exclusive 
sales agent for its members and to market all member milk to the 
best advantage of such members. 


IV 


In the light of the foregoing consideration, the application for 
interim relief is denied. 


(No. 4005) 


V. STANLEY DODGE AND MABEL M. DODGE v. KRUEGER & HUNT 
AND FRANK NEWMYER. P&S Docket No. 2101. Decided August 
10, 1954. 


Dismissal—Lack of Substantial Evidence Warranting 
Findings of Violation of Act 


Where complainants alleged that they sold cattle to respondent-purchasers 
through respondent-commission firm and that the commission firm mis- 
represented the market, made untruthful statements, and used undue 
influence to cause the sale, but where complainants failed to support 
their allegations at the hearing, held, the burden is on the complainants 
to show that the respondents have violated the provisions of the Packers 
and Stockyards Act and, having failed to do this, the complaint should 
be dismissed. 


. V. Stanley Dodge and Mrs. Mabel M. Dodge, of Los Angeles, California, 
complainants, pro se. Krueger & Hunt, of Los Angeles, California, and 
Mr. Frank Newmyer, of Los Angeles, California, respondents, pro se. 
Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on January 26, 1954, by V. Stanley Dodge and Mabel 
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M. Dodge of Los Angeles, California. The complaint alleges that 
on December 11, 1953, the complainant sold to the respondent 
Frank Newmyer, through the commission firm of Krueger & 
Hunt, doing business at the Los Angeles Union Stock Yards, 176 
cattle and 9 calves, at a price of 1414¢ per pound, with a com- 
mission of $1.50 per head paid by the complainants to the respond- 
ents Krueger & Hunt. The complaint further alleges that Krueger 
& Hunt’s salesman, William I. Van Bebber, used improper means 
to induce the complainants to enter into the transaction in that 
(1) he misrepresented the market; (2) he was untruthful in his 
statements in connection with the sale of the livestock, and (3) 
he used undue influence to cause the sale. The complaint further 
alleges that respondent Frank Newmyer was untruthful relative 
to his being an independent commission man in the stockyards, 
and as to what he was going to do with the livestock. The com- 
plaint demands from the respondents Krueger & Hunt and Frank 
Newmyer the sum of $1,758.80, representing $1.00 per hundred 
pounds for the livestock sold, which when added to the price 
paid by respondents it is alleged was the true market value of 
the livestock, and $500.00 as punitive damages for mental strain 
and anxiety. Copies of the complaint were served upon the 
respondents, both of whom filed answers in which they denied 
the allegations in the complaint. 


A hearing was held at Los Angeles, California, on May 14, 
1954. The complainants V. Stanley Dodge and Mabel M. Dodge 
appeared on their own behalf. Frank Newmyer appeared on his 
own behalf and Raymond Anderson appeared on behalf of the 
firm of Krueger & Hunt. None of the parties was represented by 
counsel. Both of the complainants testified in support of the 
complaint. The respondent Frank Newmyer, and Raymond Ander- 
son appearing on behalf of respondent Krueger & Hunt, testified 
on behalf of the respondents. William I. Van Bebber also appeared 
as a witness for the respondent Krueger & Hunt. Ben F. Platt, the 
District Supervisor, Packers and Stockyards Branch, United 
States Department of Agriculture at the Los Angeles Union Stock 
Yards, was asked to testify in the case by the presiding officer. 


The complainants reiterated all of the allegations contained 
in the complaint in substantially the same language and form as 
therein contained. Raymond Anderson and William I. Van Bebber, 
testifying on behalf of Krueger & Hunt, recounted the circum- 
stances which led up to the sale by respondents Krueger & Hunt 
of the complainants’ livestock to Frank Newmyer. Frank New- 
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myer testified that he had never told the complainants that he 
was not a dealer on the Los Angeles Stock Yards, and that he did 
not mislead them in any way in connection with the sale of their 
livestock. At the hearing the parties indicated that they did not 
wish to file briefs. 







FINDINGS OF FACT 


1. The complainants V. Stanley Dodge and Mabel Dodge, hus- 
band and wife, are engaged in the insurance business at 3050 
West Seventh Street, Los Angeles 5, California, and conducted 
some ranching operations at Yucaipa, California, during the fall 
of 1953. 


2. Respondents Krueger & Hunt are a registered market 
agency engaged in the business of buying and selling livestock on 
a commission basis at the Los Angeles Union Stock Yards, Los 
Angeles, California. 


8. Respondent Frank Newmyer is a registered dealer engaged 
in the business of buying and selling livestock for his own account 
at the Los Angeles Union Stock Yards, Los Angeles, California. 


4. On or about December 7, 1953, complainant V. Stanley 
Dodge called at the office of Krueger & Hunt and inquired if any- 
one there would be interested in buying cattle direct from his 
ranch, whereupon Raymond Anderson, a partner in the firm of 
Krueger & Hunt, agreed to go to Yucaipa to look at the cattle 
that Mr. Dodge had for sale. 


5. On or about December 8 Mr. Anderson and Mr. William I. 
Van Bebber, a cattle salesman for the firm of Krueger & Hunt, 
went to Yucaipa and looked at the Dodge’s cattle. At this time 
they informed Mr. Dodge that they knew a man who might be 
interested, and that they would get in touch with him. 


6. On or about December 10 Mr. Van Bebber went to the 
Dodge’s ranch at Yucaipa and brought with him Frank Newmyer 
who was interested in purchasing the livestock. At this time 
Newmyer offered 14¢ for the heifers and 16¢ for the steers, with 
the provision that he would not buy the young cows and calves, 
or that if he did buy them that the price would be lower. 


7. Mr. Dodge advised Newmyer that this price was not 
acceptable to him and that he wanted an overall bid, whereupon 
Mr. Newmyer offered a bid of 14¢ a pound for all of the livestock. 
This offer was refused by Mr. Dodge. 
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8. Mr. Van Bebber contacted Mrs. Dodge on the telephone on 
the evening of December 10 and on the morning of December 11. 
Mrs. Dodge asked him if Mr. Newmyer would pay 16¢ for the 
steers, 14¢ for the heifers, and 12¢ for the cows and calves. Mr. 
Van Bebber informed Mrs. Dodge that he would find out if Mr. 
Newmyer would pay this price. 


9. Shortly after this telephone conversation, Mrs. Dodge called 
Mr. Van Bebber and was informed by him that Mr. Newmyer 
would not pay 16¢ for the steers, 14¢ for the heifers, and 12¢ for 
the cows and calves. Mrs. Dodge then asked if he would pay 1414¢ 
a pound for the entire lot, whereupon Mr. Van Bebber advised 
her that Mr. Newmyer would not. She then asked if he would pay 
1414¢. Mr. Van Bebber advised her that he would find out if 
Mr. Newmyer would pay 1414¢. Mr. Van Bebber called Mrs. 
Dodge back about 30 minutes later and stated that Mr. Newmyer 
would give 1414¢ for all of the livestock, to which Mrs. Dodge 


agreed. 

10. Trucks were then dispatched to the ranch at Yucaipa, 
arriving at approximately 5:30 p.m. on the afternoon of December 
11. The cattle were transported to the Union Stock Yards at Los 


Angeles and were weighed on the hog scales to the respondent 
Frank Newmyer. 

11. The hog scales are scales maintained by the stockyard 
company at the Los Angeles Union Stock Yards which are peri- 
odically inspected and determined by the United States Depart- 
ment of Agriculture to be accurate. 


12. On Monday, December 14, the complainants received .a 
check from Krueger & Hunt for the full amount of the sale, less 
the sum of $1.50 per head charged by Krueger & Hunt as com- 
mission in negotiating the transaction. 


CONCLUSIONS 


The question for determination in this proceeding is whether 
the respondents Krueger & Hunt or Frank Newmyer in nego- 
tiating the sale of complainants’ livestock engaged in any unjust 
or unreasonable practices in violation of the act. We have care- 
fully examined the testimony and evidence of record and we fail 
to find that any material misrepresentations were made to the 
complainants by the respondents Krueger & Hunt either through 
their salesman William Van Bebber, or their partner Raymond 
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Anderson. We likewise fail to find that any material misrepresen- 
tations were made to the complainants by Frank Newmyer. 


Turning to the specific charges in the complaint, we do not find, 
first, that any misrepresentations were made as to the market on 
livestock in connection with the negotiation of this sale. As a 
matter of fact, the 1414¢ per pound price for which the livestock 
was sold was a price asked for by one of the complainants, Mrs. 
Dodge, and that price was accepted by the respondent Newmyer. 
While there may have been some expressions of opinion by the 
Krueger & Hunt salesman, Van Bebber, as to what the cattle 
would bring, or would not bring, if they were sold on the market 
at the Los Angeles Union Stock Yards, we do not find that these 
expressions constituted any more than opinions which are nor- 
mally expressed in negotiating a sale of this kind. 


As to the second charge in the complaint that there were 
untruthful statements made in connection with the sale of the 
cattle, we again fail to find that this charge is supported by the 
evidence. It is true that Van Bebber represented to the com- 
plainants that the cattle were being purchased by Mr. Newmyer 
for the purpose of placing them in a feed lot. Mr. Newmyer 
testified that it was his intent at the time he negotiated the sale 
to feed some of the livestock, but that he was prevented from 
doing so because those who were financing his operation were 
unwilling to advance money for the feeding of this livestock. He 
further testified that after having purchased the livestock he 
ascertained that many of them were not of a quality which would 
warrant feeding. Moreover, we fail to find that any representation 
as to the disposition of the livestock by the purchaser is material 
as far as negotiating the sale is concerned. If the asking price is 
paid by the purchaser, it should be of no concern to the seller 
what disposition is made of the livestock. 


The third charge in the complaint is that undue influence was 
used to cause the culmination of the sale. At the hearing com- 
plainants testified that this influence was exerted against Mrs. 
Dodge by Mr. Van Bebber. The evidence shows that Van Bebber 
called Mrs. Dodge on three occasions prior to the completion of 
the sale, and that on each occasion he urged her to sell the live- 
stock. We find nothing unusual in this procedure, nor do we find 
that any undue pressure was brought to bear upon either of the 
complainants by Mr. Van Bebber or by the firm of Krueger & 
Hunt in negotiating this sale. The most that can be said is that 
Mr. Van Bebber was an enthusiastic and persistent salesman. As 
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is indicated in the complaint, the sale was finally consummated 
upon Mrs. Dodge calling Mr. Van Bebber on the morning of 
December 11 and offering the livestock for sale at 1414¢. If Mrs. 
Dodge had felt that she was being unduly pressured by Mr. Van 
Bebber to sell her livestock, we do not believe that she would have 
voluntarily called and made an offer such as she did in this case. 

It is the burden of the complainants to show that the respond- 
ents have violated the provisions of the Packers and Stockyards 
Act. This they have failed to do. In view of the foregoing, the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4006) 


In re OGALLALA LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2103. Decided August 10, 1954. 


Suspension of Registration—Cease and Desist—Viola- 
tions of Act—Selling Livestock to Partner of Respondent 
—Submitting Accounts Showing False Names—Permit- 
ting Unregistered Dealers to Engage in Dealer Opera- 
tions—Failing to Keep Proper Accounts and Records 
Respondent, a market agency and dealer, is ordered to cease and desist from 
violations of the act by selling livestock to a partner of respondent; sub- 
mitting accounts showing false names; permitting unregistered dealers 
to engage in dealer operations through the facilities of respondent; 
failing to keep accounts and records that fully and correctly disclose all 
transactions; and for such violations of the act, respondent’s registration 
is suspended for a period of 15 days. 
Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. J. A. Lane of McGinley, Lane, Powers & McGinley, of Ogallala, 
Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted by 
an Order of Inquiry and Notice of Hearing filed by the Acting 
Director, Livestock Division, Agricultural Marketing Service, on 
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March 22, 1954. The respondent, on April 16, 1954, filed an 
Answer admitting some of the allegations contained in the Order 
of Inquiry and Notice of Hearing, denying others, and explaining 
or attempting to justify its action in connection with the remain- 
ing allegations. Subsequently, on August 6, 1954, the respondent 
filed an Amended Answer admitting the allegations contained in 
the Order of Inquiry and Notice of Hearing, waiving the right 
to an oral hearing, and consenting to the issuance of an appro- 
priate order, with findings of fact, requiring respondent to cease 
and desist from the practices complained of in the said Order of 
Inquiry and Notice of Hearing and suspending respondent’s 
registration for a period not to exceed 15 days beginning August 
15, 1954. The Livestock Division, by its attorney, has recom- 
mended that such an order be issued. 















FINDINGS OF FACT 


1. The Ogallala Livestock Commission Company, Ogallala, 
Nebraska, hereinafter referred to as the stockyard, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 












2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for its own account and as a market agency 
to buy and sell livestock on a commission basis and to render 
stockyard services, at the stockyard, and at the times of the 
transactions of respondent hereinafter referred to was so 
registered. 


4. Respondent, at the stockyard, in 43 different transactions 
on or about 6 specified dates and at divers other times during the 
period from August 1 through November 30, 1953, sold livestock 
consigned to it for sale on a commission basis to Bert Reynolds, 
an officer and part owner of respondent, for his individual trad- 
ing account under assumed, false, ficitious or otherwise incorrect 
names and, in accounting to the consignors of such livestock, in 
most of such transactions submitted accounts of sale showing 
such assumed, false, fictitious or otherwise incorrect names as the 
purchasers of their livestock and made copies of such false and 
incorrect accounts of sale.a part of its accounts and records. 

















4. Respondent, at the stockyard, on or about September 26, 
1953, in connection with the resale for the individual trading 
account of Bert Reynolds, an officer and part owner of respond- 
ent, of 28 cattle purchased by him on said date out of consign- 
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ments to respondent, as described in Finding of Fact 3 above, 
issued and submitted to the purchaser of the livestock a false and 
incorrect bill or invoice showing the original owner of the cattle 
as the consignor of the livestock, when in fact the cattle were 
owned by Bert Reynolds and had been consigned by him to re- 
spondent for resale, a copy of which was made a part of respond- 
ent’s accounts and records. 


5. Respondent, at the stockyard, on or about October 8, 1953, 
in connection with the sale of 33 cattle for the individual trading 
account of Bert Reynolds, an officer and part owner of respond- 
ent, issued and submitted to the purchaser of the livestock a false 
or incorrect bill or invoice showing the person from whom the 
cattle had been purchased in a country transaction as the con- 
signor of the livestock, when in fact the cattle were owned by 
Bert Reynolds and had been consigned by him to respondent for 
resale, a copy of which was made a part of respondent’s accounts 
and records. 


6. Respondent, at the stockyard, on or about 5 specified dates 
and at divers other times during the months of October and 


November, 1953, knowingly permited trading partnerships com- 
posed of Bert Reynolds, an officer and part owner of respondent, 
and others, which were not registered with the Secretary as deal- 
ers and not bonded as required by the act and the regulations, 
to engage in dealer operations through the facilities of respondent 
by selling livestock for such unregistered dealers for speculative 


purposes. 


7. Respondent, during the year 1953, failed to keep such ac- 
counts and records as fully and correctly disclosed all transactions 
involved in its business as a market agency, at the stockyard, in 
that said accounts and records failed to fully and correctly dis- 
close that Bert Reynolds, an officer and part owner of respondent, 
was the purchaser or seller of the livestock in all but 4 of the 
transactions described in Findings of Fact 3, 4 and 5 above. 


CONCLUSIONS 


By reason of the facts set out above it is concluded that the 
respondent wilfully engaged in and used unfair, unjustly dis- 
criminatory or deceptive practices and failed to render just, fair 
and nondiscriminatory stockyard services in violation of sec- 
tions 304, 307 and 312(a) of the act and sections 201.43 and 
201.60 of the regulations. It is further concluded that the respond- 
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ent wilfully made or caused to be made false entries in its ac- 
counts, records and memoranda in violation of section 10 of an 
act entitled “An Act to Create A Federal Trade Commission, to 
define its powers and duties, and for other purposes,” which sec- 
tion is incorporated in and made a part of the Packers and Stock- 
yards Act, 1921, by virtue of the provisions of section 402 of the 
latter act. It is also concluded that the respondent failed to keep 
accounts and records that fully and correctly disclosed all trans- 
actions in its business in violation of section 401 of the act and 
said section 10 of the Federal Trade Commission Act. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in its business at the stockyard. 

The respondent’s registration under the act is suspended for a 
period of 15 days. 

This order shall become effective on August 15, 1954 and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


In re UNION STOCK YARDS COMPANY OF FarGo. P&S Docket No. 
2031. Decided June 2, 1954. 


The decision and order in this case was published in the Agriculture Deci- 
sions in June 1954, 18 A.D. 602, but without the hearing examiner’s 
report which was adopted as the final decision. The report referred to 
is as follows: 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
of the Director of the Livestock Branch, Production and Market- 
ing Administration, filed on September 30, 1952, with the Hearing 
Clerk, Office of the Solicitor. The respondent, the corporate owner 
and operator of the Union Stock Yards at West Fargo, North 
Dakota, was charged with unlawful discrimination in failing to 
comply with a reasonable request to furnish pen space for the 
operations of Thomas Boylan as a registered cattle dealer at the 
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stockyard in 1951 and 1952. Copies of the complaint and the 
applicable rules of practice were served on respondent by regis- 
tered mail on October 14, 1952. 

After a requested extension of time, respondent filed an answer 
on November 24, 1952, denying any willful violation of the act, 
and stating that there were enough market agencies and dealers 
on the market at all times and that no suitable pens were avail- 
able for assignment to Boylan and others who had applied before 
him. 

On April 8, 1953, the proceeding was assigned to Hearing 
Examiner Jack W. Bain, who set it for oral hearing in Fargo, 
North Dakota, on May 19, 1953. This setting was postponed at 
respondent’s request, and the hearing was later set to begin on 
August 5, 1953. 

The hearing was held in Fargo, on August 5, 6, and 7, 1953. | 
Jerome S. Ducrest of the Washington office, Office of the Solicitor, 
appeared as counsel for complainant, and D. L. Grannis, of 
Grannis and Grannis, South St. Paul, Minnesota, and Herbert G. 
Nilles, of Nilles, Oehlert, and Nilles, of Fargo, North Dakota, as 
counsel for respondent. Complainant called nine witnesses and 
introduced two exhibits, and respondent presented 11 witnesses 
and 14 exhibits. The transcript contains 324 pages. It seems un- 
necessary to summarize the evidence here, as the contentions of 
the parties on what are deemed the material issues relate rather 
to the conclusions to be drawn than to the details of fact them- 
selves. The pertinent facts are stated below in the Findings of 
Fact. Parts of the evidence are discussed in the Conclusions. 

When the hearing closed, the parties were given until October 
15, 1953, to file proposed findings and briefs. Both parties filed 
them on October 14. 
































PROPOSED FINDINGS OF FACT 


1. The Union Stock Yards, West Fargo, North Dakota, here- 
inafter called the stockyard, at all times material herein was 
posted as subject to the act. 

2. The respondent, Union Stock Yards Company of Fargo, is 
a North Dakota corporation which owns and operates the 
stockyard. 

3. In May 1951, Thomas Boylan became registered and bonded 
under the act as a dealer in cattle at the stockyard and requested 
Roy Olson, respondent’s general manager, to assign him pen space. 
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Olson said that there were 12 cattle traders at the stockyard and 
that no more were needed, and refused the request. 


4. In a discussion with Roy Olson, about August 1951, A. L. 
Lowery, District Supervisor in the administration of the Packers 
and Stockyards Act, said that he felt that it would not be proper 
to keep Boylan off the market on the basis of limiting the number 
of buyers, and that unless it could be shown that there were an 
insufficient number of pens or that Boylan was himself undesir- 
able, Boylan should not be excluded. 


5. In later discussions of the matter between Boylan, Roy 
Olson, Lowery, and A. L. Olson, respondent’s president, or two 
or more of them, reasons given for respondent’s not assigning 
pen space to Boylan were both lack of available pens and absence 
of any need for more dealers. 


6. A number of witnesses testified in answer to questions of 
respondent’s counsel that the market has plenty of buying power, 
is a “hot market”, and is not in need of more buyers. A number 
of witnesses testified in answer to questions of complainant’s 
counsel that there are never too many buyers anywhere, and that 
there are times when there is insufficient buying power at the 
stockyard to make it possible to sell cattle for their true value. 
It is approximately correct to say of this testimony that those 
interested principally in buying saw no need for more buyers, 
and those principally interested in selling thought that more buy- 
ers were needed. 


7. Most firms registered as ‘market agencies” (those who buy 
and sell cattle as agent for others) at the stockyard are either also 
registered as “dealers” (those who buy and sell cattle for their 
own account) or have affiliates who are so registered. These firms 
often feel it necessary to “take cattle into their own accounts” 
(purchase, as “dealers”, cattle they are selling, as “market agen- 
cies”, for customers) because other dealers are not then paying 
what the cattle are worth. 


8. For purposes of this proceeding, there are two types of pens 
used by cattle dealers at the stockyard, which will be referred to 
as “sorting pens” and “corral pens’. The sorting pens have con- 
crete floors and facilities for watering and feeding cattle. Each of 
these pens has a gate which opens into an alley paved with con- 
crete. When swung open, the gate extends to the opposite side of 
the alley, and can be fastened there so as to close the alley at that 
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point. The corral pens are considerably larger than the sorting 
pens. They were not originally intended as permanent fixtures at 
the stockyard, and do not have paved floors. Some, but not all, 
have water available. Some open onto concrete alleys, some onto 
unpaved alleys. 


9. Respondent assigns pens to the firms doing business on 
the market in accordance, in general, with their needs, volume of 
business, etc. There is no separate charge for pens. Most, if not 
all, of the firms would like to have more pens assigned to them, 
with the result that the demand for pen space always seems 
greater than the supply. 


10. In general, each dealer is assigned a few sorting pens and 
one or more corrals. When the dealer has cattle to sell, he will 
sort them, or divide them into more or less similar groups, in the 
sorting pens, so that one pen will contain one type of cattle, the 
next pen a little different type, and so on. So sorted, cattle bring 
higher prices than different types mixed together. Then the 
prospective buyers come by to make bids, and the dealer shows 
his cattle in each pen, or sometimes opens the gate and drives 
them into the alley to better display them. The sorting pens are 
in a group, so buyers can go down an alley and pass pens of dif- 
ferent dealers. The purchases and sales are concentrated in the 
sorting pen area. When the cattle in a pen are sold, they are driven 
through the alley to the scales and weighed, after which they 
belong to the purchaser and are taken to his pens or otherwise 
disposed of as he directs. If some cattle of a dealer remain unsold 
at the end of a week, or are to be held over for any other reason, 
they may be driven out to a corral pen assigned to that dealer. 
When he is again ready to sell them, he will have them driven 
back to the sorting pens for display, etc. Because of the location 
of the corral pens, buyers do not pass by them in the regular 
course of business, and sales are not usually made from corral 
pens. 


11. Respondent keeps some pens unassigned, reserved to it- 
self. Its officers and employees testified that such pens are used 
in seasons of flush trading and in emergencies. 


12. From May 1951 until June 1952, three corral pens, Nos. 7 
and 8 in Block 24 and No. 12 in Block 43 of the stockyard, were 
not assigned. Water was piped to all three, but troughs for cattle 
to drink from were not fit for use in all three. Feed racks were 
also in disrepair. The pens contained no interior partition fences. 
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Nos. 7 and 8 opened onto an unpaved alley. No. 8 was not used 
in 1951 or 1952. No. 7 was not used in 1950, but was used in 
late 1951. 


13. Witnesses testified that in a corral pen alone, without 
assignment of sorting pens also, a dealer could not operate; could 
not do a full fledged business; could not operate very well; could 
not operate in the present condition of the three corral pens men- 
tioned without repairs; could do only a limited business; could not 
display the cattle for sale. 


14. By custom of the market, the dealer to whom a corral pen 
is assigned, not the respondent, bears the expense of cleaning, 
repairs, improvements, and upkeep of facilities within the pen. 


15. Boylan testified that he needed more pens, but that if he 
could do no better, he could operate from a corral pen, and 
described how he could display his cattle there. He told Roy Olson 
he was willing to take a corral pen. 


16. There were other pens not assigned during the time here 
involved, such as pens in blocks used for hogs and pens reserved 
for holding cattle for rail shipment, more like sorting than corral 
pens. Respondent’s witnesses said that these pens could not be 
assigned to cattle dealers but must be kept for other uses. Some 
of these pens have since been assigned to cattle dealers. 

17. The pens mentioned in Findings 12 and 16 could have 
been assigned to Boylan. 

18. Boylan’s request for pens, and respondent’s failure to 
assign them, were repeated during the time in question, and it 
may be considered that such request and failure were continuing 
during the whole period. 

19. Other livestock than cattle are dealt in at the stockyard, 
but deals in cattle are here involved, and these findings are ap- 
plicable primarily to the cattle market or division of the stockyard. 

20. There is no claim that Boylan was unfit financially or in 
any other way to deal on the market, and his qualifications are 
not in issue. 


PROPOSED CONCLUSIONS 


The first two findings, alleged and admitted in the pleadings, 
identify the respondent. 

The facts stated in Findings 3, 4, and 5 are not in dispute, 
except as to the reason given for not assigning pens at the first 
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request. From Roy Olson’s testimony alone, we would conclude that 
lack of available space had been given as a reason from the begin- 
ning. Boylan, however, said that availability of pens was not 
mentioned until later. Lowery’s August opinion, that the number 
of buyers alone was not a proper ground, is consistent with 
Boylan’s version that only one reason was given at first. A. L. 
Olson testified that Lowery had not been satisfied with Roy Olson’s 
reasons. We think the evidence requires the conclusion of fact that 
the number of dealers was the first reason given, and that pen 
space was given later. 


In view of our finding, discussed below, that pen space was 
available, it is not of supreme importance that only the.one reason 
was mentioned at first. It is only important as one of the circum- 
stances which show that the number of dealers was the main 
reason for excluding Boylan, not merely one of equal reasons. The 
undisputed evidence shows that a few years ago respondent sub- 
sidized, or guaranteed against loss, a firm which came on the 
market. There is testimony that respondent discouraged possible 
competitors of that firm from coming on while losses were still 
occurring. It is not inconceivable that this history had some part 
in formulating respondent’s views as to admitting other dealers. 
Roy Olson’s polling of the dealers to see if they wanted others 
admitted, to support his contention that Boylan was not needed, 
is another indication of respondent’s feeling that the dealers” in- 
terests constituted the principal factor to consider in deciding 
whether they should have competition. Every witness of respond- 
ent who mentioned buying power said he had never heard any 
complaint of the market on that score. It would seem that over 
a period of years any responsible officer would have heard at least 
some little criticism, whether or not merited, from some one 
patron of the market who had not been completely satisfied, unless 
that officer was so confirmed in his opinions that he refused to 
listen. All things considered, we conclude that respondent was 
more concerned with the number of dealers than with the suita- 
bility of available pen space when it did not admit Boylan as a 
dealer on the market. 


Finding 6 is, we believe, a fair appraisal of the opinions ex- 
pressed by witnesses on whether the market needed more dealers. 
It proves only what is generally known, that traders who buy 
would like more sellers to compete, in the hope of a lower price, 
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and vice versa. The sellers’ views would support respondent’s con- 
tention that buying power on the market was ample, but the 
buyers’ views would offset this support. In materiality, this evi- 
dence washes out, being no more beneficial to one side than to the 
other. 

Finding 7 shows that there are times when persons responsible 
to shippers of livestock are not satisfied with what the “buying 
power” at respondent’s market is willing to pay for cattle. This 
causes them to buy, as principal, cattle they are selling as agent 
for others. It should be no surprise, at least to anyone familiar 
with the first principles of the law of agency, that all witnesses 
who mentioned the subject, including respondent’s president, ex- 
pressed the wish that such transactions did not continue to occur. 
So long as there is any basis whatsoever for these transactions, 
respondent is not justified in concluding that the buying power 
on its market is so great as to justify its restriction by the exclu- 
sion of more dealers. 

Findings 8, 9, and 10 are not intended as an exhaustive analysis 
of everything that goes on in a stockyard, but they do contain an 
accurate description of respondent’s pens for the purposes of this 
proceeding. The evidence would support more findings in this 
regard, but just as on many other issues in this proceeding, any 
further findings which might be supported by the evidence would 
be immaterial in themselves and would not materially modify or 
affect any of the findings made. 

There is no dispute of the matters stated in Finding 11. The 
evidence supporting Finding 12 may not be perfectly clear in all 
details, but there is no doubt at all that the corral pens mentioned 
were not in use most of the time, and that only minor, if any, 
repairs were needed to make water and feeding facilities avail- 
able in most, if not all, of them. 

Finding 13 simply shows the various conclusions of witnesses 
claiming that the unused corral pens could not have been assigned 
to Boylan in compliance with his request. The weight of even this 
testimony is that Boylan would have been able to operate at least 
to a limited or inefficient extent in a corral pen. Finding 14, uncon- 
tradicted in the evidence, demonstrates that some of Boylan’s 
needs in a corral pen could have been supplied by himself. This 
also discounts respondent’s argument, presented in testimony of 
its president, that it was not financially able to put the corral 
pens into condition for assignment. 
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Finding 15 completely destroys respondent’s claim that the 
corral pens were not available to comply with Boylan’s request. 
He was willing to accept one, and described how he would display 
his cattle for sale in exactly the same manner as a respondent’s 
witness described how he sometimes displayed cattle from a sort- 
ing pen. We think Boylan’s opinion of whether he could operate 
from a corral pen is, under the circumstances, of much greater 
weight than respondent’s and Boylan’s prospective competitors’. 


Respondent presented testimony that it was necessary, in fol- 
lowing desirable stockyard management practices, to keep various 
pens unassigned to particular dealers. The record shows that 
many unassigned pens, which the witnesses said could not be 
assigned, were later assigned, as shown in Finding 16. Finding 17 
is merely the only logical conclusion of fact, that the unassigned 
pens could have been assigned to Boylan. 

Findings 18, 19, and 20 are only technical conclusions and clari- 
fications which seem self-explanatory. 


Having concluded that neither of the reasons given by respond- 
ent for failing to assign pen space to Thomas Boylan in 1951 and 


1952 was legally sufficient, we further conclude that such failure 
constituted an unlawful discrimination against Boylan and an 
unfair practice, in violation of sections 304, 307, and 312 of 
the act. 


We would not say that respondent’s action was willful in the 
sense that respondent intended specifically to violate the require- 
ments of the act. We do say, however, that respondent knowingly 
and intentionally excluded a cattle dealer from the market with- 
out a legally justifiable reason therefor, and did so after being 
advised by an appropriate representative of the government that 
its reason was not good. Under the circumstances, respondent’s 
action is sufficiently willful to authorize sanctions even under Sec- 
tion 9 of the Administrative Procedure Act. Respondent should 
be ordered to cease and desist from refusing to assign pen space 
upon reasonable request, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from refusing to assign pen 
space to a registered cattle dealer upon reasonable request. 


This order shall become effective on the 10th day after this date. 
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(No. 4007) 


ABE RAFELSON, INC. v. SEASHORE FooD & PICKLE PRODUCTS. 
PACA Docket No. 5916. Decided August 2, 1954. 


Rejection of Commodity without Reasonable Cause— 
F.0.B. Sale—Abnormal Transportation Services and Con- 
ditions—Measure of Damages—Dismissal of Counterclaim 


Where complainant’s predecessor sold cucumbers to respondent on regular 
f.o.b. terms, but where the cucumbers were valueless upon arrival due 
to abnormal transportation service, held, as this was an f.o.b. transaction, 
respondent assumed all risk of damage and delay in transit not caused 
by the shipper, and thus respondent has no right to reject the cucumbers, 
and, consequently, complainant is entitled to recover damages which 
include the full purchase price, freight charges and the deficit incurred 
in attempting to minimize damages upon rejection. Respondent’s counter- 
claim is dismissed. 
. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. Bernard S. Mandler, of Pallot, Silver & Mulloy, of Miami, 
Florida, for respondent. Mr. William H. Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 27, 1951, and a 
formal reparation complaint was filed on December 29, 1952. 
Complainant alleges, in substance, that it is successor to the firm 
of Abe Rafelson under an assignment, sale, and transfer of his 
assets and properties on or about July 31, 1952; that, on or about 
August 24, 1951, Abe Rafelson sold to respondent 540 bushel 
baskets of cucumbers, of certain specified kinds, grades, and sizes 
and in certain specified quantities, for pickling purposes, at a 
total agreed purchase price of $2,396.40, f.o.b. Hart, Michigan; 
that on August 24, 1951, Rafelson shipped by truck to respondent 
at Miami, Florida, the kind, quality, grade, and size commodity 
called for in said contract of sale; that respondent failed, 
neglected, and refused to accept the cucumbers upon arrival at 
Miami, Florida, whereupon Rafelson placed said cucumbers on 
consignment for the account of respondent and a deficit of $80.00 
resulted in the resale of said cucumbers, for which complainant 
became obligated; and that complainant also became obligated to 
pay and has been made defendant in a suit for collection of freight 
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charges in the approximate amount of $600.00, which respondent 
failed to pay upon delivery. Complainant claims a total of 
$2,996.40 as due and owing by respondent, no part of which has 
been paid. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on January 19, 1953. On January 16, 1953, 
a copy of the report of investigation was served upon counsel of 
record for complainant. Respondent’s answer and counterclaim 
were filed on February 5, 1953, and a copy thereof was served 
by registered mail on complainant’s counsel on February 9, 1953. 


In the answer, respondent denied the major allegations of the 
complaint and demanded strict proof thereof. In the counterclaim, 
respondent alleges, in substance, that on or about August 24, 1951, 
it entered into an oral contract to purchase from Rafelson “one 
truckload of pickles,” of certain specified kinds, grades, and 
sizes and in certain specified quantities, plus 540 baskets at $3.20 
per dozen, for a total price of $2,396.40; that the terms and con- 
ditions of said contract to purchase were that respondent would 
have the right to inspect the commodity upon arrival to ascertain 
if it were of the quality and condition represented and, if it were, 
“then and at that time” respondent would purchase said commodi- 
ties; that said commodity arrived in five days after time of ship- 
ment, instead of in three days as agreed, and that upon inspection 
said commodity was found not to be up to specifications, in that 
“the stock was generally wilted and flabby and the load was in a 
state of decay,” due to failure by “counter-respondent’s agent’ to 
properly ice the truckload of “pickles” while in transit; that, as a 
result of complainant’s failure to make prompt delivery and 
because of delivery of the “pickles” in faulty condition, respond- 
ent was forced to purchase other “merchandise” from Rochester, 
New York, at a loss of $1,000.00, and lost one week’s business, 
with additional damages of $1,000.00, making a total of $2,000.00 
damages sustained by respondent. 


Complainant filed a reply to respondent’s counterclaim on 
February 24, 1953, and a copy thereof was sent by registered 
mail to counsel of record for respondent. Respondent’s amended 
answer, admitting Seashore Food & Pickle Products to be an 
individual, Harry Kapchuk, whose address is P. O. Box 638, 
Opa Locka, Florida, was filed on March 3, 1953, and a copy 
thereof was sent by registered mail to complainant’s counsel. 
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An oral hearing was held at Miami, Florida, on January 28, 
1954. Both complainant and respondent were represented by 
counsel. The depositions of Abe Rafelson and Theodore H. Rosen- 
berg, of complainant firm, and the deposition of Chester L. 
Weekes, self-employed operator of a trucking business, were 
offered and received in evidence on behalf of complainant. Harry 
Ginsberg, formerly of complainant firm, testified at the hearing 
for complainant. Harry Kapchuk testified for himself, as respond- 
ent. A subpoena duces tecum was served upon Bill Jaffe at the 
instance of complainant, but a stipulation by counsel for the 
parties made unnecessary his response thereto. A brief was filed 
by counsel for complainant. 


















FINDINGS OF FACT 





1. Complainant, Abe Rafelson, Inc., is a corporation doing 
business at Hart, Michigan, and is successor in interest to Abe 
Rafelson, an individual doing business in his own name at the 
time of the transaction here involved. 










2. Respondent is an individual, Harry Kapchuk, doing business 
as Seashore Food & Pickle Products, whose address is P. O. Box 
638, Opa Locka, Florida. At the time of the transaction here in- 
volved, respondent was licensed under the Act. 







8. On or about August 24, 1951, Abe Rafelson, predecessor of 
complainant corporation, by oral contract and in the course of 
interstate commerce, sold to respondent a truckload of cucumbers 
for pickling purposes, of the quantities, kind, and prices indicated: 

124 bushels No. 1 small, at $5.00 per bushel; 
259 bushels small-to-medium, at $4.20 per bushel; 
94 bushels medium or small, at $3.85 per bushel; 
63 bushels dills, at $2.90 per bushel; 
for a total agreed purchase price of $2,396.40, including cost of 
the baskets, f.o.b. Hart, Michigan. The terms of the contract were 
confirmed by invoice mailed to respondent on August 25, 1951, 
and by telegrams from Rafelson to respondent, dated August 29, 
1951, and August 30, 1951, respectively. 

















4. On August 24, 1951, Rafelson shipped via refrigerator 
truck from Hart, Michigan, to respondent at Miami, Florida, 540 
bushel baskets of cucumbers which met contract requirements 
as to quantity, kind, grade, and size. 






792 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 789 


5. The truckload of cucumbers arrived at Miami, Florida, on 
August 29, 1951. Respondent inspected the cucumbers and noti- 
fied complainant that he would not accept the shipment, since 
the truck arrived without ice, the temperature inside the truck 
was 90° or more, Fahrenheit, and the cucumbers were decayed. 
Respondent requested Federal inspection. 


6. A Federal inspection was made of the cucumbers at 8:30 
am. on August 30, 1951, and the following condition was 
reported : 

“Stock generally wilted and flabby practically all stock shows 
decay mostly Bacterial Soft Rot, some cottony leak, each lot 
in early stages, some advanced.” 
Temperatures of the product inside the truck were reported to 
range from 85° to 90° F. 


7. Following the refusal of respondent to accept delivery of 
the cucumbers, Rafelson placed the shipment on consignment with 
Bill Jaffe, of Purity Condiments, Miami, Florida, for the account 
of respondent. The cucumbers were disposed of by the consignee 
for $80.00 less than the expenses incident to the resale, and an 


accounting was rendered to Rafelson. 


8. Respondent refused to pay the transportation charges of 
$540.00 upon delivery of the cucumbers, or the icing charges 
amounting to $32.75, making a total deficit of $652.75 in con- 
nection with the resale of the cucumbers. 


9. Respondent has failed to pay Rafelson or complainant any 
part of the agreed purchase price of the cucumbers, as well as the 
freight and other expenses included in the $652.75 deficit which 
resulted from the disposition of the cucumbers purchased and 
rejected by respondent. There is now due and owing to the com- 
plainant from the respondent the sum of $3,049.15. 


10. Informal complaint was filed on November 27, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only dispute between the parties in this case is concerning 
the terms of the contract. Respondent claims that the cucumbers 
were to be shipped to Miami, where respondent was to have an 
opportunity to inspect them and if found to be as represented by 
complainant, respondent would “then and at that time” purchase 
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the cucumbers. The weight of the evidence, however, supports 
complainant’s position that this was a sale on regular f.o.b. 
terms. Several witnesses testified to that fact for complainant. 
An invoice was mailed to respondent on August 25, 1951, the day 
following the purchase and sale, showing the terms of sale to be 
“FOB HART MICHIGAN.” Yet, the record shows that at no 
time during the entire controversy were any exceptions or ob- 
jections taken by respondent to the term f.o.b. Hart, Michigan, 
prior to the filing of respondent’s answer and counterclaim on 
February 5, 1953, almost 18 months from the time the dispute 
arose. 


Under the f.o.b. contract, complainant warranted that the 
cucumbers were in suitable shipping condition at the time of 
shipment; that is, that they were in such condition that they 
would arrive at the destination specified in the contract without 
abnormal deterioration, if they travelled under normal transporta- 
tion service and conditions. The warranty of suitable shipping 
condition, however, does not apply in this case since it is admitted 
by both parties that the cucumbers did not receive normal trans- 
portation service and conditions. The usual or customary length 
of time required to transport fruit and vegetables by refrigerator 
truck from Hart, Michigan, to Miami, Florida, is about three 
days. The evidence shows that when two truck drivers are em- 
ployed, delivery can normally be excepted on the third morning 
after shipment; and when only one truck driver is employed, 
delivery is generally sometime later in the third day after the 
time of shipment. In this case, the cucumbers did not arrive at 
Miami, Florida, until about ten o’clock on the fifth morning fol- 
lowing the date of shipment. There was no ice in the bunkers of 
the truck upon arrival at Miami and the “put-put” used to circu- 
late air in the truck was not in operation. According to respond- 
ent, temperatures inside the truck ranged from 90° to 100° F. 
The following morning a Federal inspector found the commodity 
temperatures ranging from 85° to 90° F. According to the 
evidence, the drivers of the truck added ice only eight times in 
transit. It was brought out in the evidence that ice should be 
added to a shipment such as the one in question about twice each 
day while in transit. It was also established at the hearing that 
the truck did not follow the most direct and logical route from 
Hart, Michigan, to Miami, Florida, and that it arrived about 55 
hours late. Clearly, this shipment did not move under normal 
transportation service and conditions, and it was stipulated by 
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the parties that the cucumbers upon arrival at Miami were “unfit 
for human consumption” and “valueless.” 

There is some claim by respondent that during the negotiations 
prior to the purchase and sale complainant guaranteed delivery 
of the cucumbers on the third morning after shipment. We are 
satisfied from the evidence presented, however, that although 
H. P. Newhouse, who was engaged to transport the cucumbers, 
may have given assurance to Rafelson that delivery would be 
made on the third morning after shipment, Rafelson did not 
guarantee time of arrival to respondent. In this f.o.b. transaction, 
respondent assumed all risk of damage and delay in transit not 
caused by the shipper. There is no evidence whatsoever that 
Rafelson was negligent or otherwise imprudent in the selection 
of a trucking concern to transport the cucumbers. The failure of 
the carrier to make delivery under normal conditions and circum- 
stances, therefore, cannot be charged to complainant. Having 
purchased the cucumbers on an f.o.b. basis, and thereby having 
assumed all risk of damage and delay in transit, respondent had 
no right to reject the cucumbers because of the abnormal 
deterioration upon arrival. It is established by the evidence of 
record that complainant fulfilled its part of the contract. Com- 
plainant is, therefore, entitled to recover the damages sustained 
by reason of respondent’s wrongful rejection of the cucumbers. 


There is no dispute between the parties as to the damages. 
Since it was stipulated and agreed that the cucumbers were value- 
less upon arrival at destination, respondent is indebted to com- 
plainant for the full purchase price of the truckload of cucumbers, 
amounting to $2,396.40, plus freight charges and the deficit in- 
curred in an attempt by complainant to dispose of the cucumbers 
to minimize the damages, making a total deficit of $652.75, or a 
total indebtedness due by respondent to complainant in the amount 
of $3,049.15. Complainant should be awarded reparation in that 
amount, with interest, and the facts should be published. Respond- 
ent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $3,049.15, 
with interest thereon at the rate of 5 percent per annum from 
September 1, 1951, until paid. 
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The respondent’s counterclaim is dismissed. 
The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 4008) 
PACA Docket No. 6080. Decided August 2, 1954. 


Evidence—Failure to Sustain Burden of Proof As to 
Allegations of Complaint—Dismissal 


Where complainant sought reparation for a truckload of potatoes alleged to 
have been sold and delivered to respondent, but where respondent denied 
that it received the potatoes, and complainant failed to prove the allega- 
tions, held, the burden of proof is on complainant to establish the facts 
alleged by a preponderance of the evidence, and as complainant has 
failed to sustain this burden, the complaint should be dismissed. 


Complainant pro se. Respondent pro se. Mr, Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 5, 1953, and formal com- 
plaint was filed August 24, 19538. Complainant seeks to recover 
the purchase price of a truckload of potatoes which is alleged to 
have been sold to and accepted by respondent in September 1952. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 16, 1953. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on September 14, 1953. 


Respondent filed an answer on September 30, 1953, admitting 
that it contracted to purchase a truckload of potatoes from com- 
plainant on or about September 25, 1952. Respondent alleges that 
it did not receive the truckload of potatoes and, for this reason, 
there is nothing due and owing to complainant from respondent. 
An oral hearing was requested by respondent. 
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A hearing was held at Baltimore, Maryland, on January 4, 1954. 
Neither party was represented by counsel. Three witnesses testi- 
fied for complainant and four for respondent. Each party filed a 
brief. 


FINDINGS OF FACT 
1. Complainant * * * is a corporation whose address is * * *. 


2. Respondent is a partnership composed of * * * and * * *, 
doing business as * * *, whose address is * * *. At the time of 
the transaction, respondent was licensed under the act. 


3. On September 24, 1953, in the course of interstate com- 
merce, complainant contracted to sell and respondent to purchase 
three truckloads of Long Island Katahdin potatoes, U. S. No. 1 
grade, Size A, in new branded 50-pound sacks, about 600 sacks 
to the truckload, at $2.10 per sack delivered * * *. The contract 
was negotiated between the parties by a broker, * * *. 


4. On September 25, 1952, complainant delivered to respond- 
ent at * * * two truckloads of potatoes meeting contract specifica- 
tions. Respondent accepted and paid for these shipments in full 


and they are not involved in this proceeding. 


5. Complainant has failed to sustain the burden of proving 
that the third truckload of potatoes under the contract was de- 
livered to and received by respondent. 


6. Informal complaint was filed March 5, 1953, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The following facts in this proceeding are not disputed. Both 
complainant and respondent are engaged in the wholesale produce 
business, specializing in potatoes. Respondent’s main office is 
located at * * *, in the * * *, and it has two stores, one located 
in the * * * and the other at * * *. During September 1952 * * * 
and * * * were managers of the store in the * * *, and * * * was 
the manager and * * * assistant manager at * * *. Respondent 
also has another business location at the * * * which is operated 
intermittently under the supervision of * * *. On September 24, 
1952, complainant contracted to sell to respondent three truck- 
loads of potatoes. The contract was negotiated by a broker, * * *, 
who issued two memoranda of sale dated September 24—one 
showing the sale of one truckload at $2.10 per sack delivered to 
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* * * the other showing a sale of two truckloads at the same 
price delivered to * * *. On September 25, a truckload of potatoes 
was delivered to respondent’s * * * by complainant’s driver * * * 
and complainant’s invoice No. 14653 for this truckload was paid. 
On the same day, a truckload of potatoes was delivered to re- 
spondent at * * * by complainant’s driver * * * and complainant’s 
invoice No. 14654 for this truckload was also paid for. 


Complainant contends that the third truckload of potatoes 
called for by the contract was also delivered to and accepted by 
respondent, but that its invoice for the load, No. 14652, is unpaid. 
Respondent denies that it received this load and, for this reason, 
it disclaims liability. 

At the oral hearing, * * *, complainant’s president, testified 
that the load of potatoes in question was purchased from the 
* * *, and was shipped in complainant’s truck driven by * * *,a 
union driver employed by complainant on a full-time basis. 
Numerous exhibits were received in evidence on behalf of com- 
plainant. Exhibit 15a is a trip card dated September 25, 1952, 
showing the driver’s name as * * *, the starting point as * * *, 
and the finishing point as * * *. * * * testified that a trip card is 
made out by each driver returning from a trip for the purpose 
of computing the State of New York ton-mile tax. Exhibit 15b is 
complainant’s invoice or delivery receipt No. 14652, dated Septem- 
ber 25, 1952, addressed to * * *, for “600 50 lb. sax Pot.” Written 
on the invoice in pencil are the words “Truck Mack, Driver * * * 
and * * *per * * *,” Exhibit 15c is a delivery ticket dated 
September 24, 1952, from * * * to complainant, showing that 
* * * received 600 bags of potatoes. Exhibit 15d is the invoice 
received by complainant from * * * for 600 bags of potatoes 
shipped September 24, 1952. 


* * * testified on direct examination that he was “pretty sure” 
he delivered a load of potatoes to respondent on September 25, 
1952, but he was unable to say which store he delivered them to. 
* * * admitted, however, that he had no present recollection with 
respect to the delivery of the particular load or to the words on 
the invoice ““* * * per * * *.” On cross-examination, * * * testified 
that he had delivered several loads for complainant to respondent; 
that he always delivered a load to the location specified on the 
invoice, which in every instance had been * * *; that after a load 
is checked, one of respondent’s employees receipts the white copy 
of the invoice, which he takes back to complainant, and the yellow 
copy of the invoice is left for respondent. According to * * *, 
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several of the loads were receipted for by either * * * or * * *, 
on one occasion, one of them took the invoice up to the main 
office and told him to pick it up, and the girl in that office signed 
the invoice after calling back to * * *; and in several instances 
some man in the main office signed the invoice. Complainant’s 
bookkeeper, * * *, testified that he specifically asked * * * about 
the signature on invoice No. 14652, because * * * did not have a 
copy of respondent’s receipt ticket for the load, and * * * replied 
that he placed the load at one terminal and was told to go to the 
office where his delivery slip (invoice) was signed. * * * con- 
firmed making such statement and added “and the lady called 
back to * * *,.” 

Respondent’s witnesses at the oral hearing were * * *, * * *, 
* * * and * * *, respondent’s auditor. It appears from their 
testimony that when a load of produce is received at one of 
respondent’s stores a record is made in a delivery receipt book. 
Each book contains triplicate copies of 50 serially numbered 
tickets. The white copy is forwarded to the main office at the 
close of business each day, the pink copy is tendered to the driver 
delivering the load, and the yellow copy is retained in the book. 
Each is assigned a lot number, those received at * * * being 
serially numbered from 1 to 1000 and those received at the * * * 
being serially numbered in four digits. All subsequent sales from 
a particular load are classified by the lot number originally 
assigned. 

* * * testified that when the complaint concerning the load in 
question was first received, he made a thorough analysis of re- 
spondent’s records for August, September and October 1952 and 
found that there was no delivery receipt ticket issued by respond- 
ent for that load; that every sale was classified and assigned to a 
particular lot ; that all the lots were accounted for; and that there 
was no record of the load in question. * * * testified that he re- 
called receiving loads from complainant and signing for them. 
* * * denied, however, that he had ever signed or receipted for 
any load at the main office or authorized any one in that office to 
sign his name, and he denied that he signed complainant’s invoice 
No. 14652 (Exhibit 15b). * * * testified that he and * * * were 
the only ones authorized to sign for loads received at * * *; that 
he always signed “OK, JWR,” and that he had never signed in 
the name of * * *. This witness also denied that he signed Exhibit 
15b. * * * testified further that since either he or * * * was always 
present at the * * * store, there would be no reason for a driver 
to go to the main office and have someone there sign the invoice 
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after checking by telephone with the store. He stated that on a 
few occasions where a load arrived late in the day he has taken 
the shipper’s delivery receipt to the main oflice and signed it 
there after being advised over the telephone by the store that 
the potatoes unloaded were all right. Both he and * * * were 
positive that no employee in the main office had ever signed any 
shipper’s receipt tickets. 

The evidence in this proceeding also includes the report of a 
personal investigation made by an investigator of the Department, 
beginning on May 14, 1953, of the records of complainant, re- 
spondent and the broker. This investigation disclosed that between 
August 7 and October 8 complainant contracted to sell respondent 
19 loads of potatoes and in addition one was shipped to respond- 
ent on a consignment basis. According to complainant’s records 
these loads were shipped to respondent but two were rejected and 
sold elsewhere by complainant, making 18 loads accepted by 
respondent. Respondent’s records show the acceptance of 17 loads, 
not including the load involved herein. Loads were delivered by 
* * * on August 8, September 17, and September 27. The investi- 
gator examined the receipt books for * * * covering the three 
months in question and found that all lots were accounted for 
and that none of the lots listed pertained to the load in question. 
Likewise, an examination of respondent’s file folders for each 
lot received at both stores, its Vouchers Payable Book, and its 
Accounts Receivable failed to disclose any information such as an 
overpayment or incorrect payment to another shipper which 
would indicate that the load in question had been received. 

The evidence submitted by complainant indicates that the load 
in question was shipped to * * *. The more difficult question is 
whether the load was tendered to, and received by, respondent. 
As stated in complainant’s brief, a fundamental point is the 
authenticity of the signature on complainant’s invoice No. 14652. 
In other words, if * * * signed the invoice, it would be a strong 
inference that he also received the load. In its brief and at the 
oral hearing, complainant called particular attention to the state- 
ment in the report of investigation that * * *, an employee of 
the Department, made an analysis of complainant’s invoices num- 
bered 14644, 14646 and 14652, and was of the opinion that the 
signatures on all three invoices were written by the same person. 
Since * * * admitted at the hearing that he signed invoices num- 
bered 14644 and 14646 (for loads delivered on September 23, 
1952) it would follow from the opinion, that he also signed the 
invoice in question. But little if any weight can be given to * * * 
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conclusion for two reasons. first, the nature and extent of his 
analysis do not appear in the record. The second reason is that 
according to the testimony of * * *, complainant’s invoice No. 
14652 was signed by either a girl or man in respondent’s main 
office, not by * * *. 

It cannot be presumed that respondent received the load in 
question and that * * * or some other authorized person in re- 
spondent’s employ receipted for such load, merely because the 
invoice was signed in the name of * * *, Complainant has the 
burden of proving those facts by a preponderance of the evidence. 
While the matter is not free from doubt, it is concluded that 
complainant has failed to sustain this burden and, therefore, the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4009) 


FRANK PILECKY & SON v. PAUL DooLEY. PACA Docket No. 6293. 
Decided August 3, 1954. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant claimed reparation in the amount of the alleged unpaid 
balance of the purchase price of potatoes sold and delivered to respond- 
ent, held, that in accordance with the rules of practice under the act, 
respondent, by failing to file an answer, is deemed to have admitted the 
material facts alleged in the complaint and waived an oral hearing, and 
his failure to pay promptly to complainant the balance of the agreed 
purchase price of the potatoes is a violation of section 2 of the act, 
for which reparation should be awarded to complainant. 


Whiting & Whiting, of Antigo, Wisconsin, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 19, 1954. A formal com- 
plaint was filed on April 26, 1954. Complainant seeks an award 
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of reparation in the amount of the alleged unpaid balance of the 
purchase price of two lots of potatoes sold and delivered to 
respondent in March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 7, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 14, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank Pilecky, 
James Pilecky, Frank Pilecky, Jr. and Lyle Castonguay, doing 


business as Frank Pilecky & Son, whose post office address is 821 
9th Avenue, Antigo, Wisconsin. 


2. Respondent is an individual, Paul Dooley, whose post office 
address is General Delivery, West Frankfort, Illinois. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of potatoes on the dates 
and terms indicated: 

Date Quantity Unit Price Extension 
March 2, 1954 80—100 lb. sacks Bakers $3.25 $ 260.00 
March 2, 1954 40— 50 lb. sacks Burbanks 1.45 58.00 
March 2, 1954 150— 50 lb. sacks Reds 1.10 165.00 
March 2, 1954 150— 50 Ib. sacks “Picks” -775 116.25 
March 9, 1954 280— 50 lb. sacks “Picks” -75 210.00 
March 9, 1954 1000— 10 Ib. sacks Russetts 27 270.00 


Total $1,079.25 


4. Two lots of potatoes meeting the specifications of the fore- 
going contracts were shipped from Antigo, Wisconsin, in inter- 
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state commerce to respondent at Eldorado, Illinois. Upon arrival 
at destination, respondent accepted the two lots of potatoes and 
made no complaint with respect thereto. 


5. The total purchase price of the two lots of potatoes is 
$1,079.25, of which only $25.00 has been paid, leaving due and 
owing by respondent to complainant the sum of $1,054.25. 


6. The formal complaint was filed on April 26, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the two lots of potatoes is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,054.25, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,054.25, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4010) 


LouIs ZwIcK & SON v. KLEIN’s CELERY. PACA Docket No. 6298. 
Decided August 3, 1954. 


Failure to Pay Balance of Purchase Price of Celery— 
Default 


Where complainant claimed reparation in the amount of the alleged unpaid 
balance of the purchase price of celery sold and delivered to respondent, 
held, that in accordance with the rules of practice under the act, 
respondent, by failing to file an answer, admitted the material facts 
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alleged in the complaint, and his failure to pay promptly to complainant 
the balance of the purchase price is a violation of section 2 of the act, 
for which reparation should be awarded to complainant. 


Louis Zwick & Son, of New York, New York, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on April 30, 1954. Complainant seeks 
an award of reparation in the amount of the alleged unpaid 
balance of the agreed purchase price of three lots of celery sold 
and delivered to respondent in March 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on June 1, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
mailed to respondent on June 15, 1954, by ordinary mail after 
the registered parcel containing them had been returned 
unclaimed. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Zwick and 
Joseph Zwick, doing business as Louis Zwick & Son, whose post 
office address is 330-332 Washington Street, New York 13, New 
York. 


2. Respondent is an individual, Raymond Klein, doing busi- 
ness as Klein’s Celery, whose post office address is 193 Miller 
Street, Newark 5, New Jersey. At the time of the transactions 
involved herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent three lots of celery on the dates 
and terms indicated: 

Date Quantity Unit Price Extension 
. 1, 1954 75 Crates Pascal, 2% Doz. $3.00 fob $225.00 
. 4, 1954 40 Crates White, 4 Doz. 4.25 fob 170.00 
. 4, 1954 20 Crates White, 6 Doz. 5.50 fob 110.00 
. 8, 1954 50 Crates Pascal, 3 Doz. 8.00 fob 150.00 


Total $655.00 


4. Three lots of celery meeting the specifications of the fore- 
going contracts were shipped by truck from New York, New York, 
in interstate commerce, to respondent at Newark, New Jersey. 
Upon arrival at destination, respondent accepted the three lots 
of celery and made no complaint with respect thereto. 


5. The total purchase price of the three lots of celery is 
$655.00, of which only $400.00 has been paid, leaving due and 
owing by respondent to complainant the sum of $255.00. 


6. The formal complaint was filed on April 30, 1954, which 


was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the three lots of celery is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $255.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $255.00, with inter- 
est thereon at the rate of 5 percent per annum from April 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4011) 


OAKFIELD & ELBA GROWERS, INC. v. ALL STATES PRODUCE CO., 
Inc. PACA Docket No. 6295. Decided August 3, 1954. 


Failure to Pay Purchase Price of Onions—Default 


Where complainant claimed reparation in the amount of the purchase price 
of 100 sacks of onions which respondent accepted upon delivery, held, 
that by failing to file an answer, respondent is deemed to have admitted 
the material facts alleged in the complaint, as provided by the rules of 
practice, and his failure to pay the purchase price constitutes a violation 
of the act, for which reparation should be awarded to complainant. 


Oakfield and Elba Growers, Inc., of Elba, New York, complainant, pro se. 
Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
Informal complaint was filed on April 16, 1954, and a formal 
complaint was filed on May 26, 1954. Complainant seeks an award 
of reparation in the amount of $120 representing the purchase 
price of 100 sacks of onions sold and delivered to respondent in 
November 1953. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 9, 
1954. A copy of the report of investigation was served upon c..m- 
plainant on June 11, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Oakfield & Elba Growers, Inc., is a corpora- 
tion whose address is Elba, New York. 


2. Respondent, All States Produce Company, Inc., is a corpora- 
tion whose address is 1274 Fifth Street, N. E., Washington, D. C. 
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At the time of the transaction involved herein respondent was 
licensed under the Act. 


3. On or about November 4, 1953, in the course of interstate 
commerce, complainant sold respondent 100 50-pound sacks of 
U. S. No. 1 Jumbo onions at $1.20 per sack or a total purchase 
price of $120. The contract was negotiated by T. Clifton Howard 
Company, broker, of Washington, D. C. 


4. Onions meeting contract specifications were shipped by 
complainant and delivered to, and accepted by, respondent with- 
out complaint. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of $120 or any part 
thereof. 


6. Informal complaint was filed on April 16, 1954, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 100 sacks of onions is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $120, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, the sum of $120, with interest 
thereon at the rate of 5% per annum from December 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4012) 


EDWARDS PACKING COMPANY v. J. C. MCDOW AND COMPANY. 
PACA Docket No. 6292. Decided August 10, 1954. 


Failure to Pay Balance of Purchase Price of Citrus Fruit 
—Default 


Headnotes in 13 A.D. 800, applicable here. 


Carver and Langston, of Lakeland, Florida, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 6, 1954. A formal complaint 
was filed on June 1, 1954. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid portion of the agreed 
purchase price of two truckloads of citrus fruit purchased by and 
delivered to respondent as a broker for pool lot receivers in Sep- 
tember 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on June 11, 1954. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on June 10, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Edwards Packing Company, is a corporation, 
whose address is P. O. Box 457, Lakeland, Florida. 


2. Respondent is an individual, John Cunningham McDow, 
trading as J. C. McDow and Company, whose address is 1313 
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Independence Building, Charlotte, North Carolina. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 


3. On or about September 15 and September 19, 1953, in the 
course of interstate commerce, complainant sold to respondent as 
a broker for various undisclosed pool lot receivers, two truckloads 
of citrus fruit, on an f.o.b. basis, as follows: 


9-15-53 300 1-3/5 bu. boxes US No. 2 Duncan Grapefruit at 3.90 1,170.00 
9-19-53 123 1-3/5 bu. boxes US No. 2 Duncan Grapefruit at 4.00 492.00 
82 1-3/5 bu. boxes US No. 2 Duncan Grapefruit at 3.50 287.00 
52 1-3/5 bu. boxes US No. 2 Duncan Grapefruit at 3.75 195.00 
82 1-3/5 bu. boxes US No. 1 Duncan Grapefruit at 4.00 828.00 


Total $2,472.00 


4. On or about September 15 and September 19, 1953, com- 
plainant shipped by truck from loading points in the State of 
Florida, in interstate commerce, to respondent at Charlotte, North 
Carolina, two truckloads of citrus fruit meeting the specifications 
of the foregoing contracts. Upon arrival at destination, respondent 
and the pool lot receivers accepted the fruit and made no com- 


plaint with respect thereto. 


5. The total agreed purchase price of the two truckloads of 
citrus fruit is $2,472.00. Complainant has credited respondent 
with $385.55, covering brokerage fees on transactions negotiated 
by respondent between September 15, 1953, and February 17, 
1954, which leaves a balance of $2,086.45 due and owing to 
complainant, no part of which has been paid by respondent. 


6. The formal complaint was filed on June 1, 1954, which was 
within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay in full to complainant the agreed 
purchase price for the two truckloads of citrus fruit is a violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $2,086.45, with interest, and the facts 


should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation the sum of $2,086.45, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4013) 


A. L. Ruso, INc. v. JACK KRACKOWITZ. PACA Docket No. 6313. 
Decided August 18, 1954. 


Rejection of Commodity without Reasonable Cause— 
Failure to Pay Loss Sustained on Resale of Brussels 
Sprouts and Lima Beans—Default 


Where complainant claimed an award of reparation in the amount of the 
loss allegedly sustained as a result of respondent’s rejection without 
reasonable cause of a shipment of Brussels sprouts and lima beans, held, 
that in accordance with the rules of practice under the act, respondent, 
by failing to file an answer, admitted the material facts alleged in the 
complaint, and respondent’s failure to pay promptly to complainant the 
balance due on the resale of the vegetables is a violation of section 2 of 
the act, for which reparation should be awarded to complainant. 


A. L. Ruso, Inc., of Watsonville, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal] complaint was filed on February 24, 1954. A formal 
complaint was filed on June 1, 1954. Complainant seeks an award 
of reparation in the amount of the loss allegedly sustained on 
resale of frozen Brussels sprouts and lima beans sold to and 
rejected by respondent in September 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 6, 1954. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on July 1, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, A. L. Ruso, Inc., is a corporation, whose 
address is P. O. Box 109, Watsonville, California. 

2. Respondent is an individual, Jack Krackowitz, whose ad- 
dress is 90 West Broadway, New York, New York. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 

3. In the course of interstate commerce and by oral contract 
negotiated by a broker, complainant on September 21, 1953, sold 
to respondent 50 cases of Grade A frozen Brussels sprouts, at 
24 cents a pound, 50 cases of Grade B frozen Brussels sprouts, at 
22 cents a pound, and 150 cases of Grade A frozen lima beans, 
at 221% cents a pound, f.o.b. California, each case containing 12 
214-lb. packages, plus freight charges prepaid by complainant, or 
for the total sum of $1,897.41; payment to be made by certified 
check at the time of delivery. 

4. Frozen Brussels sprouts and lima beans meeting the speci- 
fications of the said contract of sale were shipped from Watson- 
ville, California, in interstate commerce, to respondent at Jersey 
City, New Jersey, in car PFE 200357, and were tendered to 
respondent at Hudson Refrigeration Company, Jersey City, New 
Jersey, but respondent failed to submit a certified check for the 
purchase price and failed to take delivery. 

5. Following respondent’s rejection, complainant resold the 
50 cases of Grade A frozen Brussels sprouts, 50 cases of Grade B 
frozen Brussels sprouts, and 150 cases of frozen lima beans for 
the net amount of $1,614.68. Storage and delivery charges of 
$179.23 accruing on the frozen Brussels sprouts and lima beans 
were paid by complainant, making a total loss of $461.96 sustained 
by complainant. 

6. A formal complaint was filed on June 1, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s rejection of the 100 cases of frozen Brussels 
sprouts and 150 cases of frozen lima beans was without reason- 
able cause and in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $461.96, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $461.96, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4014) 


L. R. HAMILTON, INC. v. J. C. McDow & COMPANY. PACA Docket 
No. 6311. Decided August 18, 1954. 


Failure to Pay Purchase Price of Grapes—Default 


Where complainant claimed reparation in the amount of the unpaid purchase 
price for a carload of table grapes sold and delivered to respondent, held, 
respondent’s failure to answer the complaint constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, as 
provided in the rules of practice, and respondent’s failure to pay the 
purchase price is a violation of section 2 of the act for which reparation 
should be awarded complainant. 


L, R. Hamilton, Inc., of Reedley, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 12, 1954. A formal com- 
plaint was filed on June 14, 1954. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of a 
carload of table grapes sold and delivered to respondent in 
August 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 6, 1954. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, L. R. Hamilton, Inc., is a corporation, whose 
address is P. O. Box 31, Reedley, California. 


2. Respondent is an individual, John Cunningham McDow, 
doing business as J. C. McDow & Company, whose address is 1313 
Independence Building, Charlotte, North Carolina. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce, and by oral contract 
confirmed in writing, complainant on August 13, 1953, sold to 
respondent 499 lugs of Fat Pak brand Thompson table grapes, 
at $2.85 per lug; 389 lugs of Fat Pak brand Cardinal table grapes, 
at $1.70 per lug; and 22 lugs of Lark brand Thompson table 
grapes, at $3.25 per lug, plus $35.00 for precooling. 


4. Grapes meeting the specifications of the foregoing contract 
were shipped from Reedley, California, in interstate commerce, to 
respondent at Charleston, South Carolina, in car SFRD 10539. 
Upon arrival at destination respondent accepted the grapes and 
made no complaint with respect thereto. 

5. The total purchase price of the 910 lugs of grapes is 
$2,189.95, no part of which has been paid by respondent to 
complainant. 

6. Informal complaint was filed on April 12, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of ora] hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 910 lugs of grapes is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $2,189.95, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,189.95, with 
interest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4015) 


SITKIN BRos., INC. v. THE KILLMON COMPANY. PACA Docket No. 
6310. Decided August 18, 1954. 


Failure to Pay Brokerage Fees—Default 


Where complainant alleged failure on the part of respondent to pay him 
brokerage fees in connection with seventeen truckloads of potatoes sold 
by him for respondent, held, that since respondent admitted the material 
facts alleged in the complaint, by failing to file an answer, complainant 
is entitled to an award of reparation in the amount of the brokerage 
fees with interest. 


Sitkin Bros., Inc., of New York, New York, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 12, 1954. A formal com- 
plaint was filed on May 4, 1954. Complainant seeks an award of 
reparation for brokerage allegedly earned on 17 truckloads of 
potatoes sold for the account of the respondent during June and 
July 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 8, 1954. A copy of the report 
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of investigation and a copy of the formal complaint were served 
upon respondent on July 6, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Sitkin Brothers, Inc., is a corporation, whose 
post office address is 204 Franklin Street, New York 13, New 


York. 

2. Respondent is an individual, Francis D. Killmon, doing 
business as The Killmon Company, whose post office address is 
Keller, Virginia. During the times the transactions involved herein 
occurred, respondent was licensed under the Act. 


8. In the course of interstate commerce, complainant, acting 


as broker, sold 17 trucklots of potatoes for the account of respond- 
ent, on the dates and to the parties indicated: 


State & Point of Origin 
Truck Lot Keller, Va.— 


Date of To Whom Amount of 
Destination Sale Sold Brokerage 


S. Deerfield, Mass. 6/12/53 J. Lipshitz $ 19.20 
Patchogue, L. I. 6/12/53 S. Gordon & Sons 19.20 
S. Deerfield, Mass. 6/19/53 J. Lipshitz 26.00 
Port Chester, N. Y. 6/19/53 E. Cohen, Inc, 16.00 
S. Deerfield, Mass. 6/23/53 J. Lipshitz 23.50 
S. Deerfield, Mass. 6/29/53 J. Lipshitz 26.00 
Port Chester, N. Y. 6/29/53 E. Cohen, Inc. 18.00 
Patchogue, L. I. 6/29/53 S. Gordon & Sons 21.75 
S. Deerfield, Mass, 7/2/58 J. Lipshitz 20.00 
Huntington, L. I. 7/2/53 Gordon-Kerner 18.00 
White Plains, N. Y. 7/3/53 Jacobs Rabinowitz 8.80 
Port Chester, N. Y. 7/3/58 Jacobs Palmer, Inc. 8.00 
S. Deerfield, Mass. 7/9/58 J. Lipshitz 20.00 
S. Deerfield, Mass. 7/13/53 J. Lipshitz 28.00 
Port Chester, N. Y. 7/18/53 E. Cohen 6.24 
Port Chester, N. Y. 7/18/58 Jacobs Palmer, Inc. 8.00 
White Plains, N. Y. 7/18/58 Jacobs Rabinowitz 6.24 


Total claims $292.93 
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4. The 17 trucklots of potatoes sold by complainant for re- 
spondent were destined for shipment from Keller, Virginia, in 
interstate commerce, to destinations in the States of Massachu- 
setts and New York. 


5. The total amount of brokerage earned in the sale of the 
17 trucklots of potatoes is $292.93, no part of which has been 
paid by respondent to complainant. 


6. Informal complaint was filed on January 4, 1954, which 
was within 9 months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bro- 
kerage earned in the sale for its account of the 17 trucklots of 
potatoes is in violation of section 2 of the Act. Complainant should 
be awarded reparation in the amount of $292.93, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $292.93, with inter- 
est thereon at the rate of 5 percent per annum from August 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4016) 


CHASE & COMPANY v. N. KATHERINE PARKS. PACA Docket No. 
6303. Decided August 19, 1954. 
Failure to Pay Purchase Price of Cabbage—Default 
Headnotes in 13 A.D. 811, applicable here. 


Chase & Company, of Sanford, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 22, 1954. Complainant 
alleges that in January 1954, it sold and delivered to respondent 
two truck shipments of cabbage, but that respondent has failed 
to pay any part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on April 29, 1954. A copy of the report of investigation was 
served upon complainant on May 3, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order, is therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Chase & Company, is a corporation, whose 
address is P. O. Box 291, Sanford, Florida. 


2. Respondent is an individual, N. Katherine Parks, trading 
in her own name, whose address is 108 Upton Street, Salisbury, 
Maryland. At the time of the transaction complained of herein, 
respondent was licensed under the Act. 


3. On or about January 18, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two trucklots of U.S. No. 1 green cabbage, consisting of 650 bags, 
at $1.00 per bag, or for a total price of $650.00, f.o.b. shipping 
point. 

4. Two lots of cabbage meeting the specifications of the fore- 
going contract were shipped by motor trucks from loading points 
in the State of Florida, in interstate commerce, to respondent at 
Salisbury, Maryland. Upon arrival at destination, respondent 
accepted the cabbage and made no complaint with respect thereto. 


5. Respondent has not paid complainant the agreed purchase 
price of $650.00, or any part thereof. 

6. The formal complaint was filed on March 22, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

The facts thus admitted are that in January 1954, complainant 
sold to respondent two lots of cabbage for a total price of $650.00; 
that cabbage which conformed to the terms of the contract was 
delivered by complainant and accepted by respondent; and that 
respondent has not paid to complainant the agreed purchase price 
of $650.00, or any part thereof. 

Respondent’s failure to make payment promptly to the com- 
plainant for the 650 bags of cabbage is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $650.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $650.00, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4017) 


CLOWES & PHILBROOK, INC. v. J. E. ROE WHOLESALE FRUIT AND 
PRODUCE AND THE UNITED BROKERS, INC. PACA Docket No. 
6057. Decided August 19, 1954. 


Rejection of Commodity without Reasonable Cause— 
F.0.B. Sale—Failure to Pay Loss on Resale of Potatoes 
—Damages 


Where complainant sold and shipped cull potatoes to respondent in an f.o.b. 
sale, and the potatoes met contract requirements at the time of ship- 
ment, but where respondent rejected the potatoes on arrival because of 
decay, held, respondent’s rejection was without reasonable cause as an 
f.o.b. sale requires the produce to meet contract conditions and grade 
specifications at the time of shipment and not at the time of delivery, 
there being nothing to indicate a lack of suitable shipping condition, 
and complainant should be awarded reparation for the difference between 
the contract price and the proceeds received from the resale. 
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Joint Liability of Broker for Rejection of Commodity— 
Failure to Sustain Burden of Proof—Evidence—Dismissal 


Where complainant charged broker with joint liability for rejection of 
potatoes by the buyer but failed to prove broker was negligent or failed 
to carry out his duties, held, to fix liability upon a broker complainant 
must show that he failed to carry out his instructions or his duties or 
that loss was sustained through his negligence, and in the absence of 
such proof, the complaint should be dismissed. 


. M. P. Roberts, of Fort Fairfield, Maine, for complainant. J. E. Roe 
Wholesale Fruit and Produce, of Huntington, West Virginia, respondent, 
pro se. The United Brokers, Inc., of Huntington, West Virginia, respond- 
ent, pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 5, 1953, complainant seeks 
to recover, as reparation, $813.94, which is alleged to represent 
damages sustained by it as a result of the unlawful rejection by 
J. E. Roe Wholesale Fruit and Produce (hereinafter referred to as 
Roe) of one carload of cull potatoes. The United Brokers, Inc., 
(hereinafter referred to as United Brokers), who negotiated the 
sale between complainant and Roe, has been joined as a party- 
respondent herein. 


A copy of the Department’s report of investigation was served 
upon counsel for complainant by registered mail on August 12, 
1953. Copies of the formal complaint and of the Department’s 
report of investigation were served by registered mail upon re- 
spondent Roe on August 12, 1953, and upon respondent United 
Brokers on August 18, 1953. Respondent Roe filed an answer 
denying liability on grounds that the potatoes delivered were in 
bad condition because of soft rot and freeze. Respondent United 
Brokers filed an answer denying liability and requesting an oral 
hearing. Copies of both answers were served by registered mail 
upon complainant. 


An oral hearing was held at Huntington, West Virginia, on 
April 27, 1954. Neither complainant nor respondent Roe appeared, 
and neither was represented by counsel at the hearing. Respond- 
ent United Brokers was represented at the hearing by its Presi- 
dent, W. Gwynn Edmonds. In the absence of complainant, the 
presiding officer offered in evidence on behalf of complainant the 
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formal complaint, which is in the form of an affidavit, together 
with exhibits attached thereto. The formal complaint, and those 
exhibits to which no objection was made, were received in evi- 
dence. The testimony of W. Gwynn Edmonds and of O. M. Harris, 
a member of United Brokers’ firm, was received in evidence. Also 
received in evidence were exhibits offered by respondent United 
Brokers. 









FINDINGS OF FACT 


1. Complainant, Clowes & Philbrook, Inc., is a corporation, 
whose post office address is Caribou, Maine. 






2. Respondent Jesse E. Roe is an individual trading as J. E. 
Roe Wholesale Fruit and Produce, whose post office address is 709 
Second Avenue, Huntington, West Virginia. At the time of the 
transaction involved herein, this respondent was licensed under 
the act. 


3. Respondent The United Brokers, Inc., is a corporation 
whose post office address is Box 1336, Huntington, West Virginia. 
At the time of the transaction involved herein, this respondent 
also was licensed under the act. 


4. On or about November 4, 1952, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, complainant and respondent Roe entered into a con- 
tract for the sale by complainant to this respondent of one car- 
load, containing 900 50-pound sacks, Size A, Maine cull potatoes 
in new branded sacks, at an agreed price of $1.25 per sack, for a 
total purchase price of $1,125.00, f.o.b. shipping point, Barrett 
Siding, Caribou, Maine. Complainant represented that the ship- 
ment would contain no more than 1% decay at shipping point. 
The contract was negotiated by respondent United Brokers. 


























5. On or about November 7, 1952, complainant shipped in car 
BAR 6718, 900 50-pound sacks of Maine cull potatoes from ship- 
ping point in the State of Maine to respondent Roe in Huntington, 
West Virginia. The shipment arrived at destination on or about 
November 13, and was rejected by respondent Roe. 







6. On or about November 18, 1952, complainant requested 
respondent United Brokers to proceed with a resale of the potatoes 
in car BAR 6718 for the account of whom it may concern. The 
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potatoes were resold at a price of $1.00 per bag delievered, and 
net proceeds of $311.06 were remitted by United Brokers to 
complainant. 

7. As evidenced by U. S. Department of Agriculture-Maine 
Department of Agriculture Inspection Certificate A-03345, the 
potatoes in car BAR 6718 were inspected for condition only at 
Barrett Siding, Maine, on November 7, 1952. The certificate ~e- 
ferred to reads, in part, as follows: 


“Quality and condition: 
Stock firm. 
Total decay ranges up to 7% Fusarium Tuber Rot, 
Bacterial Ring Rot. 
Averaging 1% Soft Rot.” 


8. The potatoes in car BAR 6718 were inspected at Hunting- 
ton, West Virginia, on November 14, 1952, by the Railroad Perish- 
able Inspection Agency. The inspection report issued by this 
agency reads, in part, as follows: 

“POTATOES: ‘Rd. White. 50+ net, Cull.’ Full pack. Medium 
to large size. Fairly clean. Poor quality due to cuts, mis- 


shapen, sun-burn, scab, shatter bruise, etc. 

“Mature: Most bags show small to large wet spotted due 
to interspersed decay. Soft-rot ranging from 0 in few to 
as high as 16% in some, mostly 4 to 8%. Decay following 
defects, Late Blight and preloading freeze. Free from transit 
freeze in accessible bags at door. Inspection taken from 4 
top layers.” 


9. The formal complaint was filed on August 5, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


From the record it is clear that the sale herein was negotiated 
by United Brokers, acting as a broker, and involved the sale of a 
carload of cull potatoes by complainant as the seller, to respondent 
Roe as the purchaser. The broker issued and sent to each of the 
other parties its Standard Memorandum of Sale showing the sale 
of 900 50-pound sacks of Size A, Maine cull potatoes, in new 
branded sacks, at a price of $1.25 per sack, f.o.b. No objection 
was made to this memorandum. Complainant’s original conten- 
tion that the sale was made on an acceptance final basis was sub- 
sequently abandoned. Further with respect to the terms of sale, 
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it appears from the statements of complainant contained in Ex- 
hibit 7 attached to the investigation report, from respondent’s 
answer, and from other evidence of record, that complainant 
represented the potatoes would contain no more than 1% decay 
at shipping point. Accordingly, this also became a contract speci- 
fication. We conclude that the contract called for the sale by 
complainant to respondent Roe of one carload, containing 900 
50-pound sacks of Size A, Maine cull potatoes in new branded 
sacks, to contain not more than 1% decay at shipping point, at an 
agreed price of $1.25 per sack, f.o.b. shipping point in the State 
of Maine. 

Respondent Roe defends the action against him on the grounds 
that his rejection was justified because of the condition of the 
potatoes. Roe did not appear at the hearing, has submitted no 
evidence in support of his contentions, and has advanced no argu- 
ments herein other than those contained in his letter of August 
17, 1953, addressed to the Department. In this letter, which was 
accepted as an answer to the formal complaint, Roe states, in part, 
that “It is true the potatoes were bought f.o.b. with not more 
than 1% decay. They came in in very bad shape so I refused the 
car. I felt that I had a perfect right to refuse them.” In an f.o.b. 
sale, produce is required to meet, at the time of shipment, any 
express condition or grade specification contained in the contract. 
As distinguished from a delivered sale, the produce is not re- 
quired to meet such specification at destination. The Federal- 
State of Maine inspection certificate quoted in Finding of Fact 
No. 7 above, shows that the potatoes in controversary contained 
an average of 1% soft rot at shipping point. Accordingly, it ap- 
pears that the potatoes were accurately described by complainant, 
and that the contract requirement that they contain no more 
than 1% decay at shipping point was met by complainant. There 
is no controversy herein as to the size of the potatoes delivered. 
Respondent Roe has not advanced as a defense the suitable ship- 
ping condition requirement applicable in f.o.b. sales, contained 
in the Regulations, 7 CFR 46.24(i) and (j). However, even had 
he done so, we would be unable to say that the deterioration re- 
ported herein at destination was abnormal for cull potatoes under 
the circumstances of this case, and that complainant had breached 
the suitable shipping condition warranty. It follows that respond- 
ent Roe’s rejection of the shipment was without reasonable cause 
and in violation of section 2 of the act. 
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In defense of the complaint charging it with joint liability, re- 
spondent United Brokers contends that it acted only as a broker 
herein and is not responsible for the loss. The contention that 
United Brokers acted only as a broker herein is amply supported 
by the evidence of record. Accordingly, to fix liability upon United 
Brokers, complainant must show that the broker failed to carry 
out properly its instructions or duties, or that through negligence 
in some manner the broker caused the loss sustained. Complainant 
has failed to prove, or even to allege, liability against United 
Brokers on these grounds. Edmonds testified that United Brokers 
explicitly carried out all instructions issued by complainant, and 
that at no time had this respondent been charged by com- 
plainant with negligence or failure to carry out its brokerage 
duties. Edmonds further testified to the effect that, upon com- 
plainant’s request and instructions, the potatoes were resold by 
United Brokers; that they were resold for their reasonable market 
value; that the resale was prompt and proper; and that the pro- 
ceeds of resale were transmitted to complainant. No evidence 
appears to the contrary. We conclude, therefore, that there is no 
legal basis for the complaint insofar as it pertains to an alleged 
liability against respondent United Brokers, and that the com- 
plaint as to this respondent should be dismissed. 


Complainant’s damages herein amount to the difference between 
the original contract price of $1,125.00 and the proceeds of resale 
totalling $311.06, or a difference of $813.94. Complainant should 
be awarded reparation in this amount, plus interest, against 
respondent Roe. 

The facts and circumstances as set forth herein should be 
published. 


ORDER 


Within 30 days from the date hereof respondent J. E. Roe 
Wholesale Fruit and Produce shall pay to complainant, as repara- 
tion, the sum of $813.94, plus interest thereon at the rate of 5 
percent per annum from December 1, 1952, until paid. 

The complainant insofar as it relates to respondent The United 
Brokers, Inc., is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4018) 


GRO-PAK FARMS v. E, H. GLUECK & Co. PACA Docket No. 6202. 
PACA Docket No. 6202. Decided August 19, 1954. 


Rejection of Commodity without Reasonable Cause—In- 
spection Where Grade Specified—Failure to Pay Balance 
Due on Resale of Lettuce—Damages 


Where complainant sold to respondent a carload of U.S. No. 1 grade lettuce 
with a contract provision that acceptance would be subject to the buyer’s 
satisfactory inspection on arrival, and where the lettuce shipped graded 
U.S. No. 1 at destination, but respondent rejected the shipment with no 
reason except that it did not meet its approval, held, inasmuch as com- 
plainant delivered a car of lettuce which met all of the contract specifica- 
tions, respondent’s rejection was arbitrary and without reasonable cause, 
and complainant should be awarded reparation for the difference between 
the contract price and the net proceeds realized on resale. 


Gro-Pak Farms, of Watsonville, California, complainant, pro se. Z. H. Glueck 
& Co., of St. Louis, Missouri, respondent, pro se. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant alleges in its formal complaint, filed on November 
20, 1953, that it sold to respondent in May 1953 a carload of Ice- 
berg lettuce, 4 doz. size, U.S. No. 1 grade, for a total invoice price 
of $1,208.00, f.o.b. Watsonville, California; that complainant 
shipped to respondent the kind, quality and grade of lettuce called 
for in the contract; and that upon arrival at destination, respond- 
ent refused to accept the lettuce, which refusal resulted in dam- 
ages to complainant in the amount of $431.57. On January 19, 
1954, complainant filed an amended complaint, indicating that as 
a result of a damage claim against the carrier, complainant col- 
lected $65.88 and, therefore, requested that the amount of the 
claim in this proceeding be reduced accordingly to the sum of 
$365.69. 

A copy of the formal complaint, a copy of the amended com- 
plaint, and a copy of the report of investigation made by the 
Department were served by registered mail upon respondent on 
March 5, 1954. On March 8, 1954, complainant was served with 
a copy of the report of investigation. Respondent filed an answer 
to the complaint on March 19, 1954, admitting the purchase of a 
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carload of lettuce from complainant, at an agreed price, f.o.b. 
Watsonville, California, but contends that the purchase was not 
made on a grade basis; that the lettuce was purchased subject to 
respondent’s satisfactory inspection and acceptance at St. Louis; 
that upon arrival the lettuce was inspected by respondent and 
was found not to meet respondent’s approval ;.and that the rejec- 
tion of the lettuce was made for the reason, only, that the quality 
“did not meet approval of respondent.” Respondent contends that 
it was within its rights in rejecting the carload of lettuce and 
requests that the complaint against it be dismissed. 

Since the amount involved in this proceeding is under $500, 
the issues were submitted under the shortened method of pro- 
cedure provided for in the rules of practice. Pursuant to this 
procedure, complainant was given time in which to file an Opening 
Statement of Facts. Complainant requested, however, that the 
complaint and attached exhibits be considered as its opening 
statement. Respondent likewise requested that the answer to the 
complaint with attached exhibits be considered as respondent’s 
answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of L. V. Antle, 
L. L. Antle, N. A. Kalich, L. J. Kalich, Tony Scurich, Jr., F. D. 
Willoughby, and David F. Willoughby, trading as Gro-Pak Farms, 
whose address is P. O. Box 1048, Watsonville, California. 


2. Respondent, E. H. Glueck & Co., is a corporation, whose 
address is 79 Produce Row, St. Louis 6, Missouri. At the time of 
this transaction, respondent was licensed under the Act. 


3. On or about May 19, 1953, in the course of interstate com- 
merce, complainant sold to respondent 328 crates of Iceberg 
lettuce, U. S. No. 1, 4 doz. size, at the agreed price of $3.50 per 
crate, plus $60.00 for top-ice, or a total invoice price of $1,208.00, 
f.o.b. Watsonville, California. The contract contained the follow- 
ing special agreement: “‘Acceptance subject buyer’s satisfactory 
inspection on arrival St. Louis.” 


4. The contract was negotiated by St. Louis & Neuhaus Dis- 
tributing Company, broker at St. Louis, Missouri, who acted in 
the transaction as agent for both complainant and respondent. 
The broker issued a Standard Memorandum of Sale showing the 
terms of the contract, including the special agreement, and fur- 
nished copies to both parties. 
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5. On May 19, 1953, complainant shipped from Watsonville, 
California, in interstate commerce, to respondent at St. Louis, 
Missouri, the kind, quality, grade, and size of lettuce called for 
by the contract, and in the manner agreed upon, in car PFE 2805. 


6. The lettuce arrived at St. Louis on Sunday night, May 24, 
1953, and upon inspecting several accessible crates on the morn- 
ing of May 25, respondent notified the broker that the lettuce 
was not acceptable to it and that it was rejecting the shipment. 
The broker promptly notified complainant of respondent’s rejec- 
tion, and complainant consigned and diverted the lettuce to 
Gentile Bros. Company, at Cincinnati, Ohio, to be sold for com- 
plainant’s account. 


7. An accounting was rendered by Gentile Bros. Company to 
complainant on June 1, 1953, showing net proceeds realized from 
the resale of the lettuce in the amount of $776.43, or $431.57 
less than the original contract price. Subsequently, complainant 
collected from the carrier for 27 bad order crates the sum of 
$65.88, reducing the amount of complainant’s loss on the resale 
‘to $365.69. Respondent has not paid complainant the amount of 
this loss, or any part thereof. 


8. Formal complaint was filed on November 20, 1953, which 
was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 


Respondent’s sole defense in this case is apparently based upon 
the special agreement in the contract, “Acceptance subject buyer’s 
satisfactory inspection on arrival St. Louis.” Although the 
Standard Memorandum of Sale shows that complainant sold and 
respondent purchased a car of U. S. No. 1 lettuce, respondent 
denies that he bought the lettuce on a grade basis. Respondent 
contends that when its copy of the broker’s Memorandum of Sale 
was delivered to it, immediate objection was made to the insertion 
of the “U.S. No. 1” grade, and states that respondent was assured 
(apparently by the broker) that the special agreement superseded 
the grade feature and that the lettuce still had to meet respond- 
ent’s approval on arrival. Respondent states in its answer that, 
“... refusal of said car of Lettuce was made for the reason, only, 
that the quality of the merchandise did not meet approval of 
respondent.” It appears to be respondent’s position that it had no 
legal obligation to accept the lettuce if, after inspection upon 
arrival at St. Louis, respondent was not satisfied with the lettuce. 
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The Regulations under the Act define “f.o.b. inspection and 
acceptance arrival” to mean that the buyer has the right to inspect 
the goods upon arrival and to reject them if, upon such inspec- 
tion, they are found not to meet the specifications of the contract 
of sale at destination. The buyer, however, may not reject without 
reasonable cause. There is nothing in the file to indicate exactly 
what respondent expected in the carload of lettuce purchased by 
it. The teletype conversations between the broker and complainant 
prior to the purchase and sale indicate that respondent was reluct- 
ant to purchase the lettuce because there was no Federal inspec- 
tion at shipping point. However, when complainant assured the 
broker that the lettuce would “make U. S. No. 1 hands down,” 
respondent was willing to purchase the car of lettuce, with the 
special agreement referred to above. There is nothing in the 
negotiations leading up to the transaction, or in the pleadings or 
the evidence of record, which would indicate that respondent ex- 
pected to obtain or that complainant intended to deliver anything 
better than U.S. No. 1 lettuce. The lettuce graded U. S. No. 1 at 
destination, and contained only an average of 1% decay, although 
the U. S. Standards permit 2% decay in U. S. No. 1 lettuce. 

The Secretary’s decisions under the Perishable Agricultural 
Commodities Act have uniformly held that a purchaser of perish- 
able commodities does not have a right of arbitrary rejection 
under such circumstances as existed in this case. In the early 
case of E. W. McWilliams v. Twin City Celery Company, S. 464, 
PACA Docket No. 731, decided August 23, 1933, the complainant 
sold a car of radishes to respondent, with no specification as to 
grade or quality in the contract, but subject to respondent’s in- 
spection and acceptance at destination. It was decided in a com- 
plaint for damages by the seller, following rejection of the ship- 
ment by the buyer, that in the absence of definite specifications 
as to grade and quality of the commodity, the effect of a sale 
allowing inspection and acceptance at point of delivery gives the 
buyer the right to reject if the commodity is not merchantable 
and of reasonably good quality. Although the rejection in that 
case was found to be not without reasonable cause, the language 
of the decision is to the effect that a buyer in such a case cannot 
arbitrarily reject a shipment of produce without becoming 
liable to the seller for resulting damages. See also Al Kaiser & 
Bros., Inc. v. De Feo Fruit Co., 9 A.D. 1018, wherein we held the 
rejection to be arbitrary and without reasonable cause. 

Respondent gave no reasons for its rejection of the lettuce 
except the bare statement that “the quality of the merchandise 
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did not meet approval of respondent.” Respondent does not say 
in what respect the lettuce failed to meet its approval. There is 
no complaint about decay, tipburn, brown blight, broken midribs, 
seed stems, or any other defects which might be noted in a car of 
lettuce. Under the circumstances, since the lettuce was found to 
grade U. S. No. 1 upon arrival at St. Louis, we conclude that 
complainant delivered a car of lettuce which met all of the con- 
tract specifications. It must, therefore, be concluded that respond- 
ent’s rejection of the lettuce was arbitrary and without reason- 
able cause, and was in violation of section 2 of the Act. 

The record indicates that complainant used due diligence in 
its efforts to dispose of the lettuce to the best advantage. Com- 
plainant’s damage is the difference between the original contract 
price to respondent, $1,208.00, and the net proceeds realized upon 
a resale of the lettuce, $776.43, being the sum of $431.57, less 
$65.88 collected by complainant from the carrier for bad order 
crates, or net damages in the amount of $365.69. The complainant 
should be awarded reparation in the latter amount, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $365.69, with 
interest thereon at the rate of 5 percent per annum from June 1, 
1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4019) 


LAROSA DISTRIBUTORS v. J. SANSONE & SON. PACA Docket No. 
6312. Decided August 19, 1954. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Headnotes in 18 A.D. 800, applicable here. 


La Rosa Distributors, of Pompano, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 8, 1954. A formal com- 
plaint was filed on June 7, 1954. Complainant seeks an award of 
reparation in the amount of the alleged balance of the adjusted 
purchase price of tomatoes sold and delivered to respondent in 
January 1954. 


A copy of the report of investigation made by the Department 
was mailed to complainant on July 1, 1954. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on July 3, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, John M: LaRosa, doing busi- 
ness as LaRosa Distributors, whose post office address is 425 S. 
State Street, Indianapolis, Indiana. 


2. Respondent is a partnership composed of Anthony San- 
sone, Michael C. Sansone, Jr., Michael Sansone and Samuel J. 
Sansone, trading as J. Sansone & Son, whose post office address 
is 142 Niagara Food Terminal, Buffalo, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


8. In the course of interstate commerce and by oral contract 
confirmed in writing, complainant on January 23, 1954, sold to 
respondent 84 crates of 6 x 6 tomatoes, at $3.50 per crate, and 
315 crates of 6 x 7 tomatoes, at $3.00 per crate, plus $7.00 for 
ice, f.o.b. Florida shipping point. 


4. Three hundred ninety-nine crates of tomatoes were shipped 
by complainant from Pompano, Florida, in interstate commerce, 
to respondent at Buffalo, New York, in car FGEX 56444. Upon 
arrival at destination, respondent reported the tomatoes showed 





ULRICH v. FRANK A. PEPE FRT. & PROD. DISTRS. 829 
Cite as 13 A.D. 829 


7% decay and complainant granted an allowance of 65 cents per 
crate. Respondent accepted the 399 crates of tomatoes in accord- 
ance with the amended contract. 


5. The adjusted purchase price of the 399 crates of tomatoes 
is $986.65, of which only $200.00 has been paid, leaving due and 
owing by respondent to complainant the sum of $786.65. 


6. A formal complaint was filed on June 7, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed adjusted purchase price of the 399 crates of tomatoes is 
in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $786.65, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $786.65, with in- 
terest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4020) 


R. W. ULRICH v. FRANK A. PEPE FRUIT & PRODUCE Distrs. PACA 
Docket No. 6306. Decided August 19, 1954. 


Failure to Pay Balance of Purchase Price of Onions— 
Default 
Headnotes in 13 A.D. 800, applicable here. 


Mr. R. W. Ulrich, of Plainwell, Michigan, complainant, pro se. Mr. Champe 
T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT * 
This is a reparation proceeding under the Perishable Agricul- by 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). : 
Informal complaint was filed May 24, 1954. A formal complaint ae 
was filed June 17, 1954. Complainant seeks an award of repara- nes 
tion in the amount of $837.72 representing the balance of the agt 
purchase price of a carload of onions sold to respondent in 
November 1953. € 
A copy of the report of investigation made by the Department wit 
was served upon complainant on June 28, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. I 
At the time of service of the formal complaint, respondent was con 
notified in writing that an answer to the complaint should be av 
filed within 20 days after such service and that, in accordance (7 
with Section 47.8(c) of the Rules of Practice, failure to file an I 
answer would constitute a waiver of oral hearing and an admis- anc 
sion of the facts alleged in the complaint. Notwithstanding such viol 
notice, respondent has not filed an answer. The issuance of an rep 
order is, therefore, authorized without further proceedings. sho 
FINDINGS OF FACT 
1. Complainant, R. W. Ulrich, is an individual whose address V 
is 118 E. Bridge Street, Plainwell, Michigan. pe 
2. Respondent is an individual, Frank A. Pepe, trading as 1,1 
Frank A. Pepe Fruit & Produce Distributors, whose address is 7 
P. O. Box 895, New Haven, Connecticut. At the time of the trans- c 
action involved herein respondent was licensed under the Act. 
8. On or about November 13, 1953, in the course of interstate 
commerce, complainant sold respondent a carload of onions of 
the grade and quality, and at delivered prices as follows: 
250—50-pound sacks US No. 1 Yellow onions W. 
70 to 80% 2” and larger at $1.35 $ 337.50 5 
500—25-pound sacks US No. 1 White Boiler onions 
at $1.50 750.00 
Whe 





$1,087.50 
The contract was negotiated by J. P. McAdams Company, New 
Haven, Connecticut, broker. 


4, On or about November 14, 1953, complainant shipped by 
rail in car No. NWX 10015 from loading point in the State of 
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Michigan, to respondent at New Haven, Connecticut, a carload of 
onions meeting contract specifications. The onions were accepted 
by respondent who made no complaint with respect thereto. 


5. Respondent is entitled to a credit of $249.78 representing 
an allowance for freight and tax charges. Respondent has failed, 
neglected and refused to pay complainant the balance of the 
agreed purchase price of $837.72. 


6. Formal complaint was filed June 17, 1954, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the agreed purchase price for the carload of onions is a 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $837.72, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, the sum of $837.72, with in- 
terest thereon at the rate of 5 percent per annum from December 
1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4021) 


W. C. CHAMPION COMPANY v. EDWARD MARKS. PACA Docket No. 
5864. Decided August 19, 1954. 


Failure to Pay Net Proceeds—Consignment Agreement 


Where complainant sought to recover the purchase price on grapefruit sold 
to respondent, but where the facts disclose that the grapefruit shipped 
did not meet contract specifications, and it was subsequently agreed that 
respondent should handle the grapefruit on a consignment basis, held, 
complainant was not entitled to the full purchase price but only the net 
proceeds realized on the resale, and respondent’s failure to correctly 
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account and make prompt payment to complainant of the balance due 
is in violation of section 2 of the act, for which reparation should be 
awarded complainant, 

Mr. Victor E. DeMouth, of Warwick, New York, for complainant. Mr. Paul 
R. Carr, of Warwick, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on June 20, 
1952. Formal complaint was filed on October 17, 1952. Complain- 
ant seeks to recover $836.00, the purchase price of 380 boxes of 
grapefruit allegedly sold to respondent on April 22 and April 24, 
1952, at an agreed price of $2.20 per box, f.o.b., and shipped by 
truck. 

A copy of the formal complaint was served upon respondent by 
registered mail on October 29, 1952, together with a copy of the 
report of investigation made by the Department. A copy of the 
report of investigation was served upon complainant by registered 
mail on the same date. Respondent filed an answer to the com- 
plaint on November 25, 1952, denying generally the material 
allegations of the complaint. Respondent requested an oral 
hearing. 

A hearing was held at Warwick, New York, on June 10, 1953, 
at which both parties were represented by counsel. Two witnesses 
appeared and testified for respondent. Respondent also offered in 
evidence the deposition testimony of Harold Tripp which was 
taken on June 9, 1958, at Warwick, New York, on stipulation by 
and between counsel. It was stipulated at the hearing by the at- 
torneys for both sides that, in lieu of personal appearance, the 
testimony of W. C. Champion would be taken in Florida by deposi- 
tion and submitted as part of complainant’s case. Such deposition 
testimony was taken at Orlando, Florida, on March 18, 1954, and 
was filed on April 5, 1954. 


FINDINGS OF FACT 


1. Complainant, W. C. Champion Company, is a corporation, 
whose post office address is 110 Wisteria Street, Orlando, Florida. 


2. Respondent is an individual, Edward Marks, whose address 
is 10 Oakland Street, Warwick, New York. Respondent was not 
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licensed under the Act at the time of this transaction, but was 
subject to license. Respondent subsequently obtained a license 
upon payment of the required fee and accrued arrearage. 


3. On or about March 20, 1952, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
quantity of U. S. No. 1 Marsh seedless grapefruit, suitable for 
storage, at an agreed price of $2.20 per box, f.o.b. shipping point, 
shipment to be by trailer-truck as notified by respondent. The 
contract between the parties was negotiated by a broker, Hymie 
Levinson, of Orlando, Florida. 


4. On or about April 21, 1952, in a letter to complainant, 
respondent requested immediate shipment of one trailer load of 
the grapefruit. 


5. On or about April 22, 1952, complainant shipped from 
Orlando, Florida, to respondent at Pine Island, New York, 100 
boxes of grapefruit in a truck owned by the General Supply Com- 
pany, of Winter Haven, Florida, bearing Florida trailer license 
No. 50-14. A Federal inspection report certified the grapefruit 
as grading U. S. No. 1 or U. S. No. 1 Bronze at shipping point on 
April 22, 1952. 


6. On or about April 25, 1952, after personal inspection of 
the 100 boxes of grapefruit upon arrival at destination, respond- 
ent complained of the poor condition of the fruit by long distance 
telephone call and instructed complainant not to send any more 
grapefruit. 


7. On or about April 24, 1952, and prior to receiving the long 
distance call referred to in Finding of Fact No. 6, complainant 
shipped from Orlando, Florida, to respondent at Pine Island, New 
York, 280 boxes of grapefruit in a truck owned by Sam Carroll 
of Eustis, Florida, bearing Alabama trailer license No. 43-1288. 
This grapefruit was certified by a Federal inspection report as 
grading U. S. No. 1 or U. S. No. 1 Bronze at shipping point on 
April 24, 1952. 


8. On or about April 28, 1952, upon arrival of the 280 boxes 
of grapefruit at destination, respondent advised complainant by 
long distance telephone call that the shipment was being refused. 
During the course of this telephone conversation, the parties 
agreed that respondent would handle all of the grapefruit re- 
ceived in the two shipments, totaling 380 boxes, on a consignment 
basis. 
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9. Respondent resold the grapefruit for net proceeds of 
$112.15, which sum is now due and owing to complainant from 
respondent, no part of which has been paid. 


10. The formal complaint was filed on October 17, 1952, which 
was within 9 months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 

Complainant’s W. C. Champion testified by deposition that the 
agreement between the parties did not call for shipment of grape- 
fruit which would be suitable for storage. According to this wit- 
ness, he advised respondent the grapefruit was dead ripe and 
should be disposed of shortly after its delivery. Mr. Champion 
also testified that he never authorized respondent to sell any of 
the grapefruit for complainant’s account. The evidence of record 
appears to support respondent’s contention that the original 
agreement did in fact call for fruit suitable for storage, and 
that, subsequently, complainant authorized respondent to sell the 
grapefruit on a consignment basis. 

Respondent testified that he purchased the grapefruit for 
speculation purposes, and so advised Mr. Champion who agreed 
to ship fruit which would keep in storage for a few months. It 
seems clear from respondent’s letter to complainant dated April 
21, 1952, that the question of storage had been discussed by the 
parties. In this letter, which was written prior to shipment of 
the first trailer load of fruit on April 22, 1952, respondent stated 
(Ex. 1 to Complaint) : 

“When I was in Orlando with Mr. Levinson, and purchased 
fruit from your packing plant we agreed that every ten 
(10) days I was to receive two carloads of fruit, and the 
reason was that the fruit would be on the trees a longer 
time and would keep better in storage. ... I also expect 
them to be U. S. Number 1 and that the fruit will be the 
best, as my partner, Mr. Kosuga, has the finest storage plant 
around these parts.” 

In view of the new agreement reached on April 28, 1952, where- 
by complainant authorized respondent to sell the grapefruit on a 
consignment basis, as hereinafter discussed, the question of 
whether the fruit shipped was suitable for storage is for con- 
sideration only to the extent of suggesting a possible reason why 
complainant instructed respondent to resell on consignment 

In addition to respondent’s testimony of having complained of 
the inferior condition of the fruit upon arrival, we have the testi- 
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mony of two other witnesses for respondent who examined the 
grapefruit. John Lucha, an employee at the storage facility where 
the first trailer of fruit was delivered, testified that he looked at 
the grapefruit upon arrival on April 25, 1952, and found it to be 
overripe and unfit for storage. This witness also testified to being 
present at the time respondent telephoned complainant on April 
25, 1952, and hearing respondent instruct complainant to cancel 
all shipments until further notice. According to Lucha, his in- 
spection of the second trailer load upon arrival on April 28, 1952, 
disclosed the grapefruit to be (T. p. 12): “Soft and rotted, very 
bad condition, the juice was coming out.” 


Harold Tripp, a buyer for Zwick & Schwartz, wholesale pro- 
duce dealers of Middletown, New York, inspected the grapefruit 
at respondent’s request. Tripp testified that in his opinion the 
fruit was too ripe for storage. (The ripe condition of the grape- 
fruit is conceded by complainant.) Tripp also testified that he 
bought 220 boxes of the grapefruit for his principal, at $1.50 per 
box and, after repacking, the fruit was sold at a loss. 


It is concluded that the contract between the parties called for 
grapefruit which would be suitable for storage, and that the fruit 
shipped by complainant was overly ripe and unfit for storage. 


Investigation disclosed that complainant’s file on this transac- 
tion contained a carbon copy of the following statement addressed 
to W. C. Champion by Sam Carroll, the trucker, under date of 
April 28, 1952 (Inv. Rep. Ex. 4, p. 3): 

“As per telephone conversation of April 28th I, Edward 
Marks am accepting 290 crates of grapefruit trucked by Sam 
Carroll and 325 crates of oranges trucked by Bell Trucking 
Co., on consignment basis only due to order being cancelled 
by phone by me and witnessed by R. L. James, truck driver, 
same notarized by Sylvester Krasniewicz, Pine Island, N. Y. 
This completes our transaction for 1952. 

“Witnesed by: (signed) A. R. Bell” 

During the course of an interview with an investigator for the 
Department on August 4, 1952, respondent claimed that the final 
telephone agreement, made with complainant on April 28, 1952, 
was to the effect that respondent would handle all the grapefruit 
on consignment. Respondent advised the investigator that in the 
confusion which prevailed at the time the above quoted statement 
was drafted, an error was made in showing 290 crates of grape- 
fruit and 325 crates of oranges. That respondent intended the 
statement to cover the total of the two shipments of grapefruit, 
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or 380 crates, seems clear since there were but 260 crates of 
oranges in the trailer which arrived on April 28, 1952, the date 
the statement was drafted. 


Respondent’s testimony is corroborated by the witness, John 
Lucha, who testified that while listening on an extension tele- 
phone he heard respondent refuse to accept the grapefruit, and 
then he heard Mr. Champion say respondent should keep the 
grapefruit and try to dispose of it “through the best of your 
ability and get what you can out of them, and I will be satisfied.” 
(T. p. 12) 

Mr. Champion’s testimony that he never authorized respondent 
to sell any grapefruit for complainant’s account (Dep. Dir. Int. 
No. 39) is unsupported by any other evidence of record. It seems 
to us that upon receipt of the statement quoted above in which 
express reference is made to handling the grapefruit on consign- 
ment, or, upon receipt of respondent’s letter of May 1, 1952, in 
which complainant was informed “I am doing my best, and 
trying to get as much as I can out of the grapefruit for you, .. .” 
(Inv. Rep. Ex. 4, p. 3), complainant should have gone on record 
that sale on a consignment basis had not been authorized, if in 
fact it had not, and that respondent would be required to account 
for the agreed purchase price. We believe respondent has estab- 
lished by a preponderance of the evidence that complainant 
authorized resale of the 380 crates of grapefruit on a consignment 
basis, and it is so concluded. 


In accounting to complainant after resale of the grapefruit, 
respondent showed a net loss computed as follows: 


“E. Marks 50% at 3.24 av. $162.00 
Brown & Seccomb Fruit 

Auction Co., Inc. 79 at 2.23 av. 176.80 
Spoilage & Waste in repacking 

129% above boxes 30% 
Zwick & Schwartz ‘as is’ 220 = at 1.50 330.00 


— 


Total Boxes 380 Total money $668.80 


“Storage $ 95.00 
Auction Commission 21.71 
Cartage to Alexander Bros. 14.71 
Cartage to New York City 14.24 
Freight 430.54 
Labor Repacking 25.00 
Telephone 10.00 
Travel & Mis. Exp. involved 
in selling grapefruit 75.00 ° 686.20 


Expense over Receipts (17.40)” 
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In support of the foregoing account sales, respondent made his 
records available for examination by the Department’s investiga- 
tor on August 4, 1952. Since respondent’s accounting appeared to 
contain questionable items of expense, the investigator computed 
from respondent’s records an account sales reflecting gross pro- 
ceeds of $724.89, which sum we accept as the correct resale value 
of the grapefruit. From the gross proceeds thus computed, there 
should be deducted $430.54 for freight; 10 percent commission 
of $72.49; storage of $95.00; and cartage to the Alexander Com- 
pany, Paterson, New Jersey, $14.71, total deductions amounting 
to $612.74, all of which were verified by the Department’s in- 
vestigator, thus leaving a net sum of $112.15 due and owing to 
complainant from respondent. Respondent’s failure to truly and 
correctly account and make payment promptly to complainant 
was and is in violation of section 2 of the Act. Reparation should 
be awarded complainant, together with interest thereon, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, the sum of $112.15, with in- 
terest thereon at the rate of 5 percent per annum from June 1, 
1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4022) 


FRANK KENWORTHY Co. v. J. LERNER & SON. PACA Docket No. 
6004. Decided August 20, 1954. 


Liability of Partner for Losses Incurred in Joint Account 
Agreement 


Where complainant sought to recover from respondent half of the losses 
sustained on four carloads of watermelons handled by the parties on a 
joint account basis plus a sum alleged to have been erroneously set-off 
and withheld as respondent’s share of joint profits, and it appears 
respondent accepted and treated the joint account agreement as being 
in effect throughout the period of sales, held, respondent is not at liberty 
to repudiate the agreements and avoid liability and is responsible to 
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complainant for his share of the losses. Respondent’s failure to pay 
complainant is a violation of section 2 of the act, and complainant should 
be awarded reparation for that amount. 


Evidence—Failure to Sustain Burden of Proof of Fraud 


Where complainant charged respondent with having failed to make reim- 
bursement for its share of losses sustained on watermelons handled by 
the parties on a joint account basis, but respondent claimed that 
complainant misrepresented the watermelons to be U.S. No. 1 grade and 
denied liability because of fraud, held, the circumstances indicate that 
the complainant did not represent the cars to contain U.S. No. 1 water- 
melons, and respondent failed to sustain its burden of defense. No 
evidence was submitted to show a fraudulent purpose, whereas clear 
and unmistakable evidence is required to sustain an allegation of fraud. 


Mere Acceptance of Checks As Not Constituting Accord 
and Satisfaction—Evidence—Burden of Proof of Accord 
and Satisfaction 


Where complainant alleged that respondent failed to reimburse complainant 
for half of the losses sustained in a joint account venture, and respondent 
claimed accord and satisfaction as a defense, but where cancelled checks 
of respondent to complainant contained no notation to indicate that 
acceptance would constitute satisfaction of the amount due complainant, 
and there was no accompanying memorandum or accounting containing 
such notations, held, respondent has failed to prove the elements of such 
defense. 

. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent, Mr. Walter J. Weltler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In his formal complaint filed on August 15, 1952, complainant 
charges respondent with having failed to make reimbursement 
for its share of losses sustained on four carloads of watermelons 
handled by the parties on a joint account basis, and with having 
erroneously set off and withheld certain sums as respondent’s 
share of joint profits on two of these cars. On March 26, 1953, 
a copy of the complaint was served upon the respondent by regis- 
tered mail, together with a copy of the report of investigation 
made by the Department. Complainant also was served with a 
copy of the report of investigation on the same date. 
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Extensions of time for filing a responsive pleading were granted 
respondent, and an answer to the complaint was filed on May 19, 
1953. The respondent denies liability as to all four cars of water- 
melons on the ground that respondent was induced to enter into 
the joint account agreements as a result of misrepresentation by 
the complainant. As a further defense to claims made with respect 
to three of the cars, the respondent claims an accord and satis- 
faction. Respondent admits liability to complainant for the sum 
of $50.00, representing an erroneous deduction for one half of 
anticipated joint profit on sale of one of the cars of melons. 


An oral hearing was held at Chicago, Illinois, on November 19, 
1953. Both parties were represented by counsel. The deposition 
of Frank L. Kenworthy was received in evidence for the com- 
plainant. Oral testimony of Stanley C. Grelecke and Nate Lerner 
was given on behalf of respondent. At the close of the testimony, 
the Presiding Officer adjourned the hearing for an indefinite 
period to allow respondent time to obtain documents bearing on 
the kind and extent of damage and decay found in the water- 
melons at destination; such documents having been turned over 
to complainant for the purpose of filing claims with the carriers. 
This evidence was subsequently admitted by stipulation of the 
parties and the hearing was adjourned by order of the Presiding 
Officer on March 15, 1954. Both parties submitted proposed find- 
ings of fact, conclusions, and order, accompanied by briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Co., whose address is 305 Produce 
Exchange Building, Kansas City, Missouri. 


2. Respondent is a partnership composed of Nate Lerner and 
Joseph Lerner, doing business as J. Lerner & Son, whose address 
is 216 South Water Market, Chicago, Illinois. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the Act. 


3. On or about June 17, 1951, complainant and respondent 
orally entered into an agreement to handle for their joint account, 
in interstate commerce, the watermelons contained in car ACL 
43962, represented to complainant as grading U. S. No. 1 at ship- 
ping point, for $400.00, f.o.b. Florida. Complainant paid the 
$400.00 purchase price. 
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4. Complainant diverted car ACL 48962 to respondent, who 
sold the watermelons in Fargo, North Dakota, received a net 
amount of $188.90 on the sale, and remitted this sum to com- 
plainant. Complainant recovered $128.88 from the carrier on this 
shipment for damage to the watermelons in transit. The loss on 
this carload of watermelons was $82.22. 


5. On or about June 18, 1951, complainant and respondent 
orally entered into an agreement to handle for their joint account, 
in interstate commerce, the watermelons contained in car SAL 
29217, represented to complainant as grading U. S. No. 1 at ship- 
ping point, for $375.00, f.o.b. Florida. Complainant paid the 
$375.00 purchase price plus $410.43 freight charges, a total of 
$785.43. 


6. Complainant sold this carload of watermelons at Minneap- 
olis, Minnesota, through a broker, and received a net amount of 
$568.39 on the sale. In addition, complainant recovered the sum 
of $38.76 from the carrier for damage to the watermelons in 
transit. The loss on this carload of watermelons was $178.28. 


7. Respondent invoiced complainant for its one-half share of 


expected profit from the resale of the melons in car SAL 29217 
in the amount of $50.00, and deducted the sum of $50.00 from a 
remittance on a carload of watermelons not involved in this pro- 
ceeding, which was handled on a joint account basis by the parties 
hereto. Respondent has not repaid the $50.00 to complainant. 


8. On or about June 25, 1951, complainant and respondent 
orally entered into an agreement to handle for their joint account, 
in interstate commerce, the watermelons contained in car FGEX 
14372, represented to complainant as grading U. S. No. 1 at 
shipping. point, for $475.00, f.o.b. Florida. Complainant paid the 
$475.00 purchase price. 


9. Complainant diverted car FGEX 14372 to respondent, who 
sold the watermelons in Minneapolis, Minnesota, for $625.00, 
f.o.b., remitting to complainant the sum of $550.00, being the net 
proceeds of sale after deduction of respondent’s one-half of 
expected profits on this shipment in the amount of $75.00. There- 
after, respondent made an allowance of $304.32 to the purchaser 
on account of condition of the watermelons, and deducted this 
sum from a remittance on a carload of watermelons not involved 
in this proceeding, which was handled on a joint account basis by 
the parties hereto. Respondent did not remit to complainant the 
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$75.00 withheld from the initial proceeds of sale as one-half the 
anticipated joint profit. Complainant recovered $69.21 from the 
carrier on this shipment for damage to the watermelons in transit. 
The loss on this carload of watermelons was $85.11. 


10. On or about June 25, 1951, complainant and respondent 
orally entered into an agreement to handle for their joint account, 
in interstate commerce, the watermelons contained in car WFEX 
72072, represented to complainant as grading U. S. No. 1 at 
shipping point, for $475.00, f.o.b. Florida. Complainant paid the 
$475.00 purchase price. 


11. Complainant diverted car WFEX 72072 to respondent, 
who sold the watermelons in Minneapolis, Minnesota, for a loss 
of $227.91 (respondent having paid freight and demurrage 
charges of $327.91 and receiving on the resale of the car a net 
amount of $100.00). Respondent deducted the sum of $224.82 
(freight charges) from a remittance to complainant on a carload 
of watermelons not involved in this proceeding, which was handled 
on a joint account basis by the parties hereto. The loss on this 
carload of watermelons was $702.91. 


12. The total loss on the four carloads of watermelons was 
$1,048.52, of which complainant bore $1,045.43 and respondent 
$3.09, which represents demurrage charges paid by respondent 
on one of the cars. Respondent has not paid complainant its share 
of the losses incurred in the joint account venture. 


13. The amounts withheld and set off as expected profits on 
two of these carloads of watermelons from sums owed complain- 
ant by respondent total $125.00, which has not been paid by 
respondent to complainant. 


14. Informal complaint was filed on February 21, 1952, which 
was within 9 months of the dates of accrual of the alleged causes 
of action. 


CONCLUSIONS 


The parties concede that they entered into joint account agree- 
ments to handle the four carloads of watermelons involved in this 
proceeding. There is a dispute as to the circumstances surround- 
ing the making of the joint account agreements and as to the terms 
thereof. Both of these issues of fact involve the matter of grade. 

Respondent claims that complainant represented to it that the 
watermelons in each of the four cars were U. S. No. 1 at the time 
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of the transactions, when, in fact, the watermelons were not U. S. 
No. 1. Respondent claims it was fraudulently induced to enter 
into the joint account agreements because of complainant’s mis- 
representation, and that the alleged fraud vitiated the joint ac- 
count agreements. Respondent apparently also claims that the 
grade factor was a term of the joint account agreements, and 
that failure of complainant to deliver U. S. No. 1 watermelons 
was a breach of complainant’s duties under the joint account 
agreements, relieving respondent of any duty to share in losses 
incurred in handling these cars. 


Complainant contends that in discussing each of the carloads 
of watermelons with respondent before entering into the joint 
account venture, he told respondent that the cars were repre- 
sented to him by the shipper (or broker) to contain U. S. No. 1 
watermelons. Complainant maintains that there was no personal 
representation on his part as to grade at the time of the trans- 
actions, nor was the grade factor a term of the joint account 
agreements. 


In our opinion, the weight of the evidence sustains com- 
plainant’s contention. The evidence with respect to both the issues 
is, of necessity, about the same. On the matter of grade, the testi- 
mony of the parties as to their recollections of the negotiations 
preceding the making of the joint account agreements and the 
terms thereof is diametrically opposed. Therefore, to determine 
the factual issues we must look at the facts and circumstances 
surrounding the transactions, including writings relating thereto, 
and the construction to be placed upon subsequent conduct of the 
parties. Respondent knew the shipments were to originate in 
Florida, that complainant was located in Kansas City, and that 
complainant had no opportunity to inspect the cars prior to the 
time the joint account agreements were made. It appears that 
complainant instructed his broker to purchase only cars of water- 
melons grading U. S. No. 1. Respondent concedes that the prices 
paid by complainant for the cars of watermelons were the “going” 
market prices for U. S. No. 1 watermelons at the times and places 
of purchase. The one carload of watermelons involved which was 
inspected at shipping point graded U. S. No. 1 at that point. The 
fact that complainant’s invoices sent to respondent indicated U. S. 
No. 1 watermelons prior to learning that they did not grade 
U. S. No. 1 at destination is equally as consistent with complain- 
ant’s contention that the watermelons had been represented to 
him as U. S. No. 1 as it is with respondent’s contention that the 
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watermelons were represented by complainant to respondent as 
U.S. No. 1 at the time the joint account agreements were entered 
into. The Department’s investigation report states there was no 
evidence to show an agreement on the part of the complainant 
to obtain origin inspections. All three cars of melons diverted to 
and sold by respondent for the joint account were sold f.o.b. ship- 
ping point, not on a delivered basis as to grade. From the evidence 
and the circumstances of the transactions, we conclude that com- 
plainant did not represent the cars to contain U. S. No. 1 water- 
melons at the time of the transactions, nor did complainant agree 
to deliver watermelons grading U. S. No. 1 at destination under 
the joint account agreements. 


As to respondent’s denial of liability because of fraud, respond- 
ent has failed to submit any evidence to show that complainant 
during the negotiations preceding the joint account agreements 
made any statement or representation to respondent for a fraudu- 
lent purpose. Since clear and unmistakable evidence is required 
to sustain an allegation of fraud, it is concluded that respondent 
has failed to sustain the burden of proving this defense. 


With respect to the three cars diverted to and sold by respond- 
ent, respondent gave allowances to the buyers on two cars and 
disposed of the third through a broker without complaint to the 
complainant. Having accepted the three cars for handling under 
the joint account ventures, and having treated the joint account 
agreements as being in effect throughout the period of sales, 
respondent was not at liberty to repudiate the agreements and 
thereby avoid its liability for half of the losses sustained. 


With regard to the defense of an accord and satisfaction, re- 
spondent has failed to prove the necessary elements of such a 
defense. To constitute an accord and satisfaction, there must be 
a bona fide dispute between the parties as to the amount due, 
and the check tendered in payment must be offered in satisfaction 
of the disputed sum and be accompanied by such acts and declara- 
tions as amount to a condition that the check, if accepted, is ac- 
cepted in full satisfaction. J. P. McAdams & Co. v. Ganim’s Out- 
door Market, 9 A.D. 858. The cancelled checks of respondent in 
the file, payable to complainant, contain no notation to indicate 
that acceptance would constitute satisfaction of the amount due 
complainant by respondent under the joint account agreements ; 
nor do we find any accompanying memorandum or accounting 


containing such notations. 
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We conclude that each of the parties is responsible for one- 
half the total losses amounting to $1,048.52. Except for $3.09 
demurrage charges paid by respondent, these losses were borne 
by complainant. Respondent, therefore, owes complainant one- 
half of $1,048.52, less $3.09 demurrage charges, or $521.17. Re- 
spondent is further indebted to complainant in the sum of $125.00, 
representing amounts erroneously deducted and withheld from 
complainant as expected profits on two of the shipments, making 
a total indebtedness of $646.17 due to complainant from respond- 
ent. Respondent’s failure to make payment of these sums to com- 
plainant is in violation of section 2 of the Act. Complainant should 
be awarded reparation and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $646.17, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1951, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4023) 


GILFENBAIN BRos. Co. v. MICHAEL Bros. PACA Docket No. 
6089. Decided August 20, 1954. 


Failure to Pay Purchase Price of Oranges—Failure to 
Deliver in Accordance with Terms of Contract—Damages 


Where complainant sold fifty-eight boxes of oranges to respondent but only 
delivered eighteen boxes of oranges necessitating respondent’s purchasing 
other oranges at a loss, and where no financial settlement has been made 
between the parties, held, that respondent’s failure to pay the purchase 
price is in violation of section 2 of the act, and complainant should be 
awarded reparation for that amount less damages sustained by respond- 
ent in making replacement purchases due to complainant’s failure to 
fulfill its part of the contract which also was in violation of section 2 
of the act. 


Gilfenbain Bros. Co., of Boston, Massachusetts, complainant, pro se. Michael 
Bros., of Providence, Rhode Island, respondent, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on July 9, 1953, in which complain- 
ant alleges that it sold to respondent in August 1952 18 boxes 
of Florida oranges, at $6.00 per box, f.o.b. Boston, Massachusetts ; 
that upon delivery of the oranges, respondent accepted them; and 
that respondent has failed and refused to pay the agreed purchase 
price of $108.00, or any part thereof. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served by registered 
mail upon respondent on September 24, 1953. On the same date, 
complainant was served with a copy of the report of investiga- 
tion. Respondent filed an answer on October 13, 1953, and alleges, 
in substance, that respondent purchased on the 28th day of 
August 1952 from complainant, through a broker, 18 boxes of 
Florida oranges, 216 size, at $6.00 per box, and 57 boxes of 
Florida oranges, size 250, at $5.00 per box; that respondent was 
to send its truck and pick up the organges on the morning of 
August 29; that upon calling for the oranges, complainant de- 
livered to respondent only the 18 boxes of 216 size oranges, at 
$6.00 per box, and failed to make delivery of the 57 boxes of 250 
size oranges, at $5.00 per box; that as a result of complainant’s 
failure to deliver, respondent was compelled to purchase other 
oranges in order to fill orders from respondent’s customers and 
thereby suffered a loss of $40.00 or more, for which respondent 
claims a set-off against the amount due complainant. 


Since the amount involved in this proceeding is under $500, 
the issues are determined under the shortened method of pro- 
cedure provided for in the rules of practice. When given time in 
which to file an Opening Statement of Facts, complainant sub- 
mitted an exact duplicate of the formal complaint, with no ex- 
hibits attached. Respondent requested that its answer and sup- 
porting papers be considered as its Answering Statement of Facts. 


FINDINGS OF FACT 


1. Complainant, Gilfenbain Bros. Co., is a corporation whose 
post office address is 211 Boston Market Terminal, Boston, Massa- 


chusetts. 
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2. Respondent is an individual, Thomas George Michael, doing 
business as Michael Bros., whose address is 165 Cedar Street, 
Providence, Rhode Island. At the time of the transaction here 
involved, respondent was licensed under the Act. 


3. On or about August 28, 1952, in the course of interstate 
commerce, complainant sold to respondent 18 boxes U. S. No. 1 
Florida oranges, size 216, at $6.00 per box, and 40 boxes of 
Florida oranges, size 250, at $5.00 per box, f.o.b. Boston, Massa- 
chusetts, for a total agreed purchase price of $308.00. Delivery 
of the oranges was to be made on the morning of August 29. 


4. The contract was negotiated by Frank H. Galloti, a broker 
at Boston, Massachusetts, who acted in the transaction as agent 
for both complainant and respondent. 


5. On August 29, 1952, complainant delivered to respondent’s 
truck at the Boston Market Terminal 18 boxes U. S. No. 1 
Florida oranges, size 216. Respondent accepted the oranges and 
transported them to its place of business in Providence, Rhode 


Island. 
6. Respondent purchased other oranges on the market to re- 


place the 250 size oranges which complainant failed to deliver, 
and paid $1.11 per box more than the original contract price. 


7. The purchase price of the 18 boxes of oranges delivered to 
respondent is $108.00. Respondent has not paid this amount, or 
any part thereof. 


8. An informal complaint was filed on March 20, 1953, which 
was within 9 months from the time the cause of action herein 


alleged accrued. 


CONCLUSIONS 


Complainant contends that it sold respondent only the 18 
boxes of oranges for which it seeks to recover the purchase price. 
Complainant says that the sale was made subject to its manifest, 
that complainant had no definite figures and was “stabbing in 
the dark as to the amounts of oranges we had to sell.” The broker, 
however, states definitely that he purchased from complainant 
for respondent 40 boxes of Florida oranges, size 250, at $5.00 per 
box, and 18 boxes of Florida oranges, size 216, at $6.00 per box, 
that he received a pick-up card from complainant for the oranges 
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purchased, and agreed with complainant that respondent would 
send its truck for the oranges on the morning of August 29. 
Complainant makes no attempt to rebut this evidence. 

We accept the statement of the broker and conclude that com- 
plainant sold to respondent a total of 58 boxes of oranges for a 
total price of $308.00; that complainant delivered to respondent 
only 18 boxes of oranges for a total value of $108.00; and that 
complainant’s failure to fulfill its part of the contract was in 
violation of section 2 of the Act. 


Respondent, having accepted the 18 boxes of oranges, is liable 
to complainant for the purchase price thereof, less such damages 
as respondent can show resulted from complainant’s breach of 
the contract. In its answer, respondent contends that it sustained 
a loss of $40.00 or more, due to the fact that replacement pur- 
chases of Florida oranges had to be made in order to supply 
respondent’s customers to whom the oranges purchased from 
complainant had been sold. Respondent has submitted evidence 
to show the purchase of 4414 boxes of oranges, for which it paid 
a total amount of $271.88. Respondent’s damage is the difference 
between the price for which it purchased the oranges from 
complainant and the market value of oranges comparable to 
those covered by the contract. While it is not entirely clear just 
what the market price of comparable oranges may have been, 
we feel that the average price paid by respondent for replace- 
ment oranges is a reasonable indication of the market value at 
the time of the repurchase. Respondent paid an average of ap- 
proximately $6.11 per box for the oranges it purchased in re- 
placement, or $244.40 for 40 boxes. The difference between the 
contract price of $200.00 for the 40 boxes of oranges which com- 
plainant failed to deliver and the amount paid by respondent to 
replace the 40 boxes of size 250 oranges is $44.40. Respondent is 
therefore indebted to complainant for the purchase price of 
$108.00 for the 18 boxes of oranges delivered to and accepted by 
respondent, less $44.40 damages sustained by respondent in mak- 
ing replacement purchases, or $63.60. Complainant should be 
awarded reparation in the latter amount. Since respondent tend- 
ered to complainant its check for $68.00, more than the amount 
found to be due complainant, which complainant refused to accept, 
no interest is allowed on the $63.60 found to be due complainant 
from respondent. The facts of this case should be published. 
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ORDER 
Within 30 days from date of this decision, respondent shall pay 
to complainant, as reparation, the sum of $63.60, without interest. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4024) 


BENJAMIN KOONDEL v. P. & R. BROKERAGE COMPANY AND/OR 
ASSOCIATED PRODUCE DISTRIBUTORS. PACA Docket No. 5997. 
Decided August 24, 1954. 





Evidence—Failure to Prove Lack of Suitable Shipping 
Condition—F.0.B. Sale—Failure to Prove Breach of Con- 
tract—Failure to Pay Purchase Price—Damages 


Where complainant sought to recover from seller or broker, in the alternative, 
damages allegedly sustained in connection with his f.o.b. purchase of a 
carload of cabbage, held, since this was an f.o.b. sale, the cabbage was 
required to be placed on board the car in suitable shipping condition, 
which means that under normal transportation conditions there will be 
no abnormal deterioration at destination, but the transportation services 
in this case were not normal, and the abnormal percentage of decay does 
not necessarily indicate that the cabbage was not in suitable shipping 
condition. It was further held that due to the decline in the market 
price of cabbage at that time, it is questionable whether the deteriorated 
condition of the cabbage was the real cause of the alleged loss, and since 
complainant has failed to prove the loss was due to breach of contract, 
his failure to pay the purchase price was in violation of section 2 of the 
act, and the seller-respondent should be awarded reparation for the 
amount due. 


Mr. Benjamin Koondel, of New York, New York, complainant, pro se. Mr. 
R. W. Gudgeon, of Chicago, Illinois, for respondents. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 1, 1953, complainant (herein- 
after referred to as Koondel) seeks to recover against respond- 
ents, in the alternative, damages in the amount of $332.98, alleg- 
edly sustained in connection with its purchase of a carload of 
cabbage which failed to meet contract requirements. A copy of 
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the formal complaint and a copy of the Department’s report of 
investigation were served by registered mail on Associated Pro- 
duce Distributors (hereinafter referred to as Associated) on 
April 21, 1953, and upon P. & R. Brokerage Company (herein- 
after referred to as P. & R. Brokerage) on April 22, 1953. A 
copy of the Department’s report of investigation was served by 
registered mail on complainant on April 20, 1953. 

Respondent P. & R. Brokerage filed an answer to the formal 
complaint denying liability for the damages allegedly sustained, 
and claiming from complainant the sum of $935.00, representing 
the invoice value of the cabbage plus a brokerage fee. This re- 
spondent requested that the pleadings and evidence submitted 
by it against Koondel in P. & R. Brokerage Company v. Benjamin 
Koondel, PACA Docket No. 5996, relating to the same transaction, 
be made an integral part of the present proceeding. 

Respondent Associated filed an answer to the formal complaint 
denying liability on the grounds that there was no contract be- 
tween this respondent and complainant. No claim is made by this 
respondent for the purchase price of the shipment. 

Since none of the parties requested an oral hearing, evidence 
was submitted in accordance with the shortened method of pro- 
cedure provided by section 47.20 of the rules of practice. In 
accordance with such procedure, complainant filed an opening 
statement, and each respondent filed an answering statement. 

With respect to a request of respondent P. & R. Brokerage that 
PACA Docket Nos. 5996 and 5997 be joined and handled as one 
proceeding, it was determined by the Presiding Officer that the 
two proceedings not be joined, but that they be handled as com- 
panion cases with independent submissions of evidence to be filed 
in each. This determination was made for the reason that, whereas 
the same transaction and the same car of cabbage is involved in 
each case, the parties in the two proceedings are not identical. 
However, the request of P. & R. Brokerage that the pleadings 
and exhibits submitted by it in PACA Docket No. 5996 be incor- 
porated by reference and made an integral part of PACA Docket 
No. 5997 was granted. 


FINDINGS OF FACT 


1. Complainant is an individual, Benjamin Koondel, whose 
post office address is 204 Franklin Street, New York 13, New 
York. At the time of the transaction involved herein, complainant 
was licensed under the act. 
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2. Respondent P. & R. Brokerage Company is a partnership, 
composed of Martori Brothers Distributors and Sam Postinick, 
whose post office address is Box 655, Salinas, California. Martori 
Brothers Distributors, in turn, is a partnership composed of 
Frank Condello, Anthony Martori, Joseph Martori, Edward Mar- 
tori, Stephen Martori, Arthur Martori, and Peter Martori. At the 
time of the transaction involved herein, respondent P. & R. Bro- 
kerage Company was licensed under the act. 


8. Respondent Associated Produce Distributors is a partner- 
ship, composed of Louis Poletti, Reno D. Costella, and Ernest 
Louis Fassio, whose post office address is Box 538, Castroville, 
California. At the time of the transaction involved herein, this 
respondent was licensed under the act. 


4. On or about August 1, 1952, in the course of interstate 
commerce, Koondel and P. & R. Brokerage entered into an agree- 
ment, whereby P. & R. Brokerage agreed to purchase on behalf 
of Koondel one carload of cabbage, Martori Brand, at a price of 
$2.50 per crate, f.o.b., plus $60.00 top-ice, plus brokerage fee for 
P. & R. Brokerage of $25.00. It was further agreed between these 
two parties that P. & R. Brokerage should invoice Koondel for 


the shipment, and that Koondel would make payment for the 
cabbage to P. & R. Brokerage for transmittal of the money by 
P. & R. Brokerage to the shipper. 


5. On or about August 1, 1952, in the course of interstate 
commerce, acting as a broker, P. & R. Brokerage negotiated a 
contract for the sale by Associated, as seller, to Koondel, as 
purchaser, of 340 crates of Martori Brand cabbage, then contained 
in car PFE 92025, at a price of $2.50 per crate, plus $60.00 topice, 
for a total invoice value of $910.00. It was agreed between P. & R. 
Brokerage and Associated that P. & R. Brokerage would bill 
Koondel for the invoice value of the shipment and remit payment 
therefor to Associated when payment was received from Koondel. 
The cabbage in car PFE 92025 was shipped from loading point 
at Castroville, California; was diverted to respondent at New 
York, New York, on or about August 2, 1952, and arrived at 
destination at the 33rd Street Station of the New York Central 
Railroad on or about August 10, 1952, at 10:00 p.m. 

6. On August 1, 1952, P. & R. Brokerage sent the following 
night letter to Koondel: 


“SHIPPED TODAY PFE 92025 CONTAINS 340 CRATES 
MARTORI BRAND CABBAGE COST 2.50 FOB INITIAL 
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ICE. 60.00 TOPICE. SPUP C&NW NYC. BEN THIS VERY 
FINE QUALITY. BOOKED CAR SAME QUALITY MON- 
DAY SHIPMENT. THANKS.” 


7. P. & R. Brokerage sent to Koondel its invoice dated August 
2, 1952, in a total amount due of $935.00, which was itemized to 
show a charge of $910.00 for the invoice value of the cabbage in 
car PFE 92025, plus a $25.00 brokerage fee. 


8. Under date of August 12, 1952, Koondel issued separate 
checks to P. & R. Brokerage, one for the invoice value of the 
cabbage in car PFE 92025 in the amount of $910.00, and the 
other for brokerage in connection with this shipment in the 
amount of $25.00. Payment was stopped on both checks, and no 
part of the purchase price has been paid. 


9. The cabbage in car PFE 92025 was federally inspected at 
New York, New York, on August 12, 1952. The certificate evidenc- 
ing such inspection reads, in part, as follows: 

“Condition of load and containers: ... Approximately 9/10 
of load remaining... . 

“QUALITY: Generally hard, fairly well to well trimmed 
with 1 to 7 mostly 4 to 6 wrapper leaves. Grade defects 
range from 4 to 15% averaging 6% mostly old cuts and 
bruises. 

CONDITION: Mostly fresh and crisp. Range from 7 to 20% 
in most samples, in some none, averaging approximately 7% 
with 1 to 3 outer head leaves yellow or yellowing, remainder 
light to good green color. Decay ranges from 4 to 50% aver- 
aging approximately 20% Bacterial Soft Rot mostly in early 
stages affecting 1 to 3 outer leaves, some advanced affecting 
2 to 4 main head leaves or butts. 

“Grade: Now fails to grade U. S. No. 1 only account of 
decay and yellowing, of leaves, in excess of tolerance. 
“Remarks: Inspection and certificate restricted to product 
and lading in crates remaining in doorway area and 1 stack 
each side of doorway in that portion of load remaining in 
car at time of inspection.” 


10. On August 13, 1952, Koondel sent the following telegram 
to P. & R. Brokerage: 
“CAR #92025 ARRIVED SHOWING 15 PERCENT 
GRADE DEFECTS AND AS HIGH AS 50 PERCENT DE- 
CAY AND YELLOW. DOES NOT GRADE US#1. CAN 
ONLY HANDLE FOR YOUR ACCOUNT. ADVISE.” 
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11. On August 16, 1952, P. & R. Brokerage sent the following 
telegram to Koondel: 

“BEN WE BOUGHT THIS CAR FOR YOU FACT YOU 
WIRING US SELLING CAR OUR ACCOUNT DOES NOT 
MAKE IT SO HOWEVER DO BEST YOU CAN SEND US 
ACCOUNT SALES ALSO FEDERAL INSPECTION WILL 
TAKE MATTER UP WITH SHIPPER. WHEN BOUGHT 
THIS CAR CABBAGE QUALITY LOOKED VERY GOOD 
DID NOT TAKE ANY INSPECTION.” 


12. Koondel sold the cabbage in car PFE 92025 for gross 
proceeds of $609.75 and rendered an accounting to P. & R. Brok- 
erage showing payment of expenses totalling $942.73, apparently 
resulting in a deficit of $332.98. 


13. A formal complaint was filed on April 1, 1958, which was 
within 9 months after the cause of action accrued. 
CONCLUSIONS 


The defense of respondent P. & R. Brokerage to the complaint 
by Koondel is that it, P. & R. Brokerage, acted merely as a 


broker herein and is not responsible for the alleged deteriorated 
quality of the cabbage delivered by the seller. Respondent Asso- 
ciated defends the action on the ground that it sold the cabbage 
in controversy to P. & R. Brokerage and not to Koondel, and ac- 
cordingly that there are no grounds upon which it may be held 
liable to Koondel. 


In connection with the defense of P. & R. Brokerage, we found 
in P. & R. Brokerage Company v. Benjamin Koondel, PACA 
Docket No. 5996, decided today, that P. & R. Brokerage acted 
merely as a broker with respect to the car of cabbage in con- 
troversy. The evidence upon which that decision was based has 
been incorporated in this case by reference, and the conclusion 
there reached is applicable here. We further conclude upon the 
evidence originally submitted herein and upon that incorporated 
herein by reference that Associated Produce Distributors was the 
seller and Benjamin Koondel the purchaser of the cabbage in 
controversy. 

The next question is whether the cabbage delivered by Asso- 
ciated met contract requirements. There was no contract grade 
specified. Since this was an f.o.b. sale, the cabbage was required 
to be placed on board the car in suitable shipping condition. 
Regulations, 7 CFR Cum. Supp. 46.24(i). “Suitable shipping con- 
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dition” is defined by subsection (j) of the regulation to mean, 
in relation to direct shipments, that the commodity, at the time 
of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. According to the Federal inspection 
made at destination on August 12, 1952, quoted in Finding of 
Fact No. 9 above, decay ranged from 4 to 50%, averaging ap- 
proximately 20% Bacterial Soft Rot. This is an abnormal per- 
centage of decay. N. V. Gehl & Co. v. Henry C. Hollmann Pro- 
duce Company, S. 1532. However, there is some evidence of 
transit damage. Since, by definition, the suitable shipping condi- 
tion rule applies only where transportation service and conditions 
are normal, it is questionable whether the rule applies in this 
case. 


A further question is whether the evidence can be held to show 
that the deteriorated condition of the cabbage was the real, or 
even the primary, cause of the loss alleged. Between August 1 
and August 11, 1952, there was a serious decline in the market 
price of cabbage, and P. & R. Brokerage contends that Koondel’s 
claimed loss is due to such decline. This is denied by Koondel. The 
market news reports for New York, New York, issued by the 
Department, of which we take official notice, show that during 
the period in question the market grew steadily weaker. These 
reports do not show the sale prices of cabbage in L. A. crates, 
which is the type involved in this controversy. However, prices 
for cabbage in other sizes of containers did steadily decline. For 
example, on August 1, 1952, New York domestic round type 
cabbage in 1-3/5 bushel boxes sold for $3.50 to $4.00 per box. 
The price for cabbage in this size container steadily declined 
until, on August 11, 1952, prices were quoted at from $1.50 to 
$2.00 per box. 


For the above reasons, Koondel’s claim for damages must fail. 
Since he accepted the shipment and has failed to prove that he 
sustained the loss alleged by reason of breach of contract by the 
seller, he is liable for the entire purchase price. Koondel’s failure 
to pay to P. & R. Brokerage, for transmittal of such payment to 
Associated, the purchase price of $910.00 for the cabbage here 
in controversy is a violation of section 2 of the act for which 
reparation, with interest, should be awarded to P. & R. Brokerage. 


The complaint, insofar as it relates to Associated, should be 
dismissed. 





854 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 854 


No cause of action having been established against the broker, 
the complaint, insofar as it relates to P. & R. Brokerage, should 
be dismissed. 

The facts and circumstances as set forth herein should be 
published. 


ORDER 


The complaint filed by Benjamin Koondel is dismissed. 

Within 30 days from the date hereof, complainant, Benjamin 
Koondel, shall pay to respondent P. & R. Brokerage Company, for 
transmittal of such payment to respondent Associated Produce 
Distributors, the sum of $910.00, plus interest thereon at the 
rate of 5 percent per annum from September 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4025) 


P. & R. BROKERAGE COMPANY v. BENJAMIN KOONDEL. PACA 
Docket No. 5996. Decided August 24, 1954. 


Evidence—Failure to Prove Broker Failed to Perform 
Duties—Failure to Pay Brokerage Fee 


Where complainant sought to recover a brokerage fee from respondent on 
a sale of a carload of cabbage, and respondent contended that their 
relationship was that of buyer and seller and denied liability as the 
cabbage was of .poor quality, and it appears from the evidence that 
complainant was acting as a broker only, held, a broker is not an 
insurer of an undertaking, and respondent must show that the broker 
failed to properly carry out its duties as a broker, and in the absence 
of such proof respondent’s failure to pay the brokerage fee is a violation 
of section 2 of the act for which reparation should be awarded to 
complainant. . 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Benjamin 
Koondel, of New York, New York, respondent, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed April 13, 1953, complainant seeks to 
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recover from respondent a total award of $935, which is com- 
posed of the invoice value of $910 for a carload of cabbage alleg- 
edly purchased by complainant for the account of respondent and 
a $25 brokerage fee. It is further alleged that the shipper, Asso- 
ciated Produce Distributors, was to receive payment for the 
cabbage from complainant-broker after payment had been made 
to the broker by respondent-purchaser. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on April 22, 1953. A copy of the Department’s report 
of investigation was also served by registered mail upon com- 
plainant’s representative on April 23, 1953. Respondent filed an 
answer to the formal complaint denying liability on the grounds 
that the cabbage was of poor quality, and respondent referred to 
the complaint filed by it in connection with the same shipment in 
P. & R. Brokerage Company and/or Associated Produce Distrib- 
utors, PACA Docket No. 5997. Respondent also contends that the 
relationship between complainant and respondent was that of a 
seller and a buyer, respectively. 


PACA Docket Nos. 5996 and 5997 pertain to the same carload 
of cabbage, and P. & R. Brokerage Company requested that the 
two proceedings be consolidated and handled jointly as one pro- 
ceeding. However, the parties in the two cases are not identical, 
and it was determined by the Presiding Officer that the cases be 
handled as comparf@n cases, with separate pleadings and evidence 
to be submitted in each. In accordance with such determination, 
and since neither of the parties hereto requested an oral hearing, 
submissions were made in accordance with the shortened method 
of procedure. As provided by such procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, P. & R. Brokerage Company, is a partnership 
composed of Martori Brothers Distributors and Sam Postinick, 
whose post office address is Salinas, California. Martori Brothers 
Distributors, in turn, is a partnership composed of Frank Con- 
dello, Anthony Martori, Joseph Martori, Edward Martori, Stephen 
Martori, Arthur Martori, and Peter Martori. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 
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- 2. Respondent, Benjamin Koondel, is an individual, whose 

post office address is 325 Washington Street, New York 13, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about August 1, 1952, in the course of interstate 
commerce, the parties entered into an agreement whereby com- 
plainant agreed to purchase on behalf of respondent one carload 
of cabbage, Martori Brand, at a price of $2.50 per crate, f.o.b., 
plus $60.00 top-ice, plus complainant’s brokerage fee of $25.00. 
It was further agreed between the parties that complainant should 
invoice respondent for the shipment, and that respondent would 
make payment for the cabbage to complainant for transmittal of 
the money by complainant to the shipper. 


4. On or about August 1, 1952, and in the manner agreed 
upon between the parties hereto, complainant purchased for the 
account of respondent from the Associated Produce Distributors, 
Castroville, California, 340 crates of Martori Brand cabbage con- 
tained in car PFE 92025, at a price of $2.50 per crate, plus 
$60.00 top-ice, for a total invoice value of $910.00. It was agreed 
between complainant and the shipper that complainant would 
bill respondent for the invoice value of the shipment, and remit 
payment to the shipper when it was received from respondent. 
The cabbage in car PFE 92025 was shipped from loading point 
at Castroville, California, on or about August 1, 1952, was 
diverted to respondent at New York City, New York, and arrived 
at destination at the 33rd Street Station of the New York Central 
Railroad on or about August 10, 1952, at 10:00 p.m. 


5. On August 1, 1952, complainant sent the following night 
letter to respondent: 

“SHIPPED TODAY PFE 92025 CONTAINS 340 CRATES 
MARTORI BRAND CABBAGE COST 2.50 FOB INITIAL 
ICE. 60.00 TOP-ICE. SPUP C&NW NYC. BEN THIS VERY 
FINE QUALITY. BOOKED CAR SAME QUALITY MON- 
DAY SHIPMENT. THANKS.” 

6. Complainant sent to respondent its invoice dated August 2, 
1952, in a total amount due of $935.00, which was itemized to 
show a charge of $910.00 for the invoice value of the cabbage in 
car PFE 92025, plus a $25.00 brokerage fee. 
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7. Under date of August 12, 1952, respondent issued separate 
checks to complainant, one in payment for the cabbage in car PFE 
92025 in the amount of $910.00, and the other for brokerage in 
connection with this shipment in the amount of $25.00. Payment 
was stopped on both checks. 


8. The cabbage in car PFE 92025 was federally inspected at 
New York City, New York, on August 12, 1952. The certificate 
evidencing such inspection reads, in part, as follows: 


“Condition of load and containers: . . . Approximately 9/10 
of load remaining... 

“QUALITY: Generally hard, fairly well to well trimmed 
with 1 to 7 mostly 4 to 6 wrapper leaves. Grade defects range 
from 4 to 15% averaging 6% mostly old cuts and bruises. 
CONDITION: Mostly fresh and crisp. Range from 7 to 20% 
in most samples, in some none, averaging approximately 7% 
with 1 to 3 outer head leaves yellow or yellowing, remainder 
light to good green color. Decay ranges from 4 to 50% aver- 
aging approximately 20% Bacterial Soft Rot mostly in early 
stages affecting 1 to 3 outer leaves, some advanced affecting 
2 to 4 main head leaves or butts. 

“Grade: Now fails to grade U. S. No. 1 only account of decay 
and yellowing, of leaves, in excess of tolerance. 

“Remarks: Inspection and certificate restricted to product 
and lading in crates remaining in doorway area and 1 stack 
each side of doorway in that portion of load remaining in 
car at time of inspection.” 


9. On August 13, 1952, respondent sent the following telegram 
to complainant: 
“CAR +92025 ARRIVED SHOWING 15 PERCENT 
GRADE DEFECTS AND AS HIGH AS 50 PERCENT 
DECAY AND YELLOW. DOES NOT GRADE US#1. CAN 
ONLY HANDLE FOR YOUR ACCOUNT. ADVISE” 


10. On August 16, 1952, complainant sent the following tele- 
gram to respondent: 
“BEN WE BOUGHT THIS CAR FOR YOU FACT YOU 
WIRING US SELLING CAR OUR ACCOUNT DOES NOT 
MAKE IT SO HOWEVER DO BEST YOU CAN SEND US 
ACCOUNT SALES ALSO FEDERAL INSPECTION WILL 
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TAKE MATTER UP WITH SHIPPER. WHEN BOUGHT 
THIS CAR CABBAGE QUALITY LOOKED VERY GOOD 
DID NOT TAKE ANY INSPECTION.” 


11. Respondent sold the cabbage in car PFE 92025, and ren- 
dered an account sales to complainant. According to respondent’s 
account sales, he sustained a deficit of $332.98 on the shipment. 


12. The brokerage fee of $25 remains unpaid. 
13. A formal complaint was filed on April 13, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant P. & R. Brokerage has alleged that the brokerage 
agreement between it and Koondel contemplated that the latter 
should remit the invoice price of the cabbage to P. & R. Brokerage 
for transmittal to the shipper. P. & R. Brokerage also makes 
claim for a brokerage fee. With respect to the claimed brokerage 
fee, Koondel alleges that he considered the relationship between 


himself and complainant as that of a buyer and a seller. Also, we 
understand that Koondel in this case wishes to incorporate by 
reference herein the pleadings and evidence submitted by it in 
Benjamin Koondel v. P. & R. Brokerage Company and/or Asso- 
ciated Produce Distributors, PACA Docket No. 5997. In the case 
last mentioned, Koondel seeks reparation in the amount of $332.98 
allegedly sustained by reason of the poor condition of the cabbage 
in controversy. From the record as now constituted, it appears 
that a decision as to the respective rights and liabilities between 
the brokerage company and the purchaser may be decided herein; 
and that a decision as to the respective rights and liabilities be- 
tween the seller and the purchaser may properly be decided in 
PACA Docket No. 5997. The decisions in these companion cases 
are written accordingly. 


With respect to the claimed brokerage fee, we are inclined to 
give little credence to Koondel’s contention that the relationship 
between him and P. & R. Brokerage was that of a buyer and a 
seller. The night letter of August 1 and the invoice of August 2, 
1952, sent by P. & R. Brokerage to Koondel clearly show an f.o.b. 
cost of the cabbage, plus P. & R. Brokerage Company’s fee, as the 
amount due from Koondel. No objection to either of these was 
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made by Koondel and, in fact, he issued separate checks to P. & R. 
Brokerage to cover the invoice, one in the amount of the purchase 
price and the other for the brokerage fee on the cabbage here 
involved. Furthermore, Exhibit 9, attached to the formal com- 
plaint shows that Associated and P. & R. Brokerage understood 
that Associated was the seller and that Koondel was the pur- 
chaser. The exhibit referred to is a statement signed by Ernest 
Fassio of Associated on January 17, 1953, stating that “This car 
was not jointed with P. & R. Brokerage Company. They were to 
pay us our invoice when they collected from Benjamin Koondel.” 
In our view, this and other evidence of record supports com- 
plainant’s position that it acted merely as a broker herein, and 
that payment of the invoice value of the shipment was to be made 
to P. & R. Brokerage by Koondel merely for transmittal of the 
money to the shipper. 


Since complainant acted as a broker with respect to the trans- 
action in controversy, respondent, to fix liability upon complain- 
ant, must show more than a mere failure of the cabbage delivered 
to meet contract quality requirements. Respondent, instead, must 
show that the broker failed properly to carry out its duties as a 
broker, and that such failure or negligence on the part of com- 
plainant resulted in the loss claimed. Respondent has failed to 
prove, or even to allege, liability against complainant on these 
grounds. We have often reiterated that a broker is not an insurer 
of an undertaking. Accordingly, respondent’s claim against com- 
plainant herein for the alleged deficit must fail. 

It is clear from the evidence herein that respondent is indebted 
to complainant for the brokerage fee of $25.00. His failure to pay 
this amount is a violation of section 2 of the act, for which 
reparation, with interest, should be awarded complainant. The 
facts and circumstances as herein set forth should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $25.00, plus interest 
thereon at the rate of 5 percent per annum from September 1, 
1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4026) 


JACK RENFRO v. Roy WITT & COMPANY. PACA Docket No. 6200. 
Decided August 24, 1954. 


Failure to Pay Purchase Prices of Onions—Default 
Headnotes in 13 A.D. 811, applicable here. 


Mr. Jack Renfro, of Hereford, Texas, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on November 9, 1953. A formal 
complaint was filed on December 18, 1953. Complainant seeks 
an award of reparation in the amount of the aggregate of the 
agreed purchase prices for three lots of onions sold and delivered 
to respondent in August 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 8, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on February 25, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Renfro, trading in his 
own name, whose address is 319 Sampson Street, Hereford, 
Texas. 


2. Respondent is an individual, Roy G. Witt, doing business 
as Roy Witt & Company, whose business address is 220 Compress 
Street, Oklahoma City, Oklahoma. At the time of the transactions 
involved herein, respondent was not licensed under the Act, but 
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was subject to license. Respondent subsequently applied for and 
was issued a license under the Act, upon payment of the required 
fee and accrued arrearage. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent three lots of onions on the dates 
and terms indicated: 

Aug. 17, 1953— 


140 bags medium yellow Grano at $1.25 $175.00 
140 bags medium white Grano at 1.40 196.00 


—— 


280 ; $ 371.00 


Aug. 19, 1953— 
150 bags medium white Spanish at $1.60 $240.00 
150 bags medium white Grano at 1.40 210.00 
200 bags medium yellow Grano at 1.25 250.00 


500 $ 700.00 
Advance to truck driver 10.00 


$ 710.00 


Aug. 24, 19583— 
70 bags No. 2 white Spanish 
70 bags medium white Spanish 
140 bags medium yellow Grano 


280 $ 329.00 


$1,410.00 


4. Onions meeting the specifications of the foregoing contracts 
were shipped by truck from loading points in the State of Texas, 
in interstate commerce, to respondent at Oklahoma City, Okla- 
homa. Upon arrival at destination, the onions were accepted by 
respondent in compliance with the contracts. 


5. The total agreed purchase price for the three lots of onions, 
including the advance to one truck driver, is $1,410, no part of 
which has been paid by respondent to complainant. 


6. A formal complaint was filed on December 18, 1953, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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While preparing to issue an order awarding reparation to 
complainant on the basis of respondent’s default, the Depart- 
ment on April 14, 1954, received a letter from John C. Moran, 
of Oklahoma City, Oklahoma, stating that he had just been re- 
tained by respondent to represent it in this proceeding and 
requesting copies of all pertinent papers in the matter. The De- 
partment also received a letter from complainant dated April 30, 
1954, stating that he would like to hold the case in abeyance upon 
the request of respondent’s attorney until July 1, 1954. Respon- 
dent’s attorney was notified that an extension was being granted 
to July 7, 1954, to allow time for studying the facts in connection 
with the case and for preparation and filing of a motion to 
reopen the case after respondent’s default for the purpose of 
filing an answer to the complaint. The Department is now in 
receipt of a letter from complainant indicating that no action 
has been taken by respondent toward a settlement of the matter 
and requesting that an order be issued in complainant’s favor. 

Respondent’s failure to pay promptly to complainant the 
agreed purchase prices for the three lots of onions is a violation 
of section 2 of the Act. Complainant should be awarded repara- 


tion in the amount of $1,410, with interest, and the facts should 
be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,410, with in- 
terest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4027) 


THOMAS CAITO SONS, INC. v. CHRISTY BRos. INC. PACA Docket 
No. 5904. Decided August 24, 1954. 


Failure to Deliver Potatoes—Breach of Contract—Damages 


Where complainant agreed to purchase from respondent fifteen carloads of 
potatoes, but where respondent did not ship any potatoes, and, by 
reason thereof, complainant sustained damages, held, respondents’ failure 
to deliver the potatoes constitutes a violation of section 2 of the act, 
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and reparation should be awarded complainant in the amount of the 
difference between market value of the potatoes on the dates they should 
have been shipped and the agreed contract price. 


Applicability of Statute of Frauds to Contract Under Act 


The California statute of frauds has been held to be procedural in its effect 
and therefore not applicable to reparation proceedings under the Perish- 
able Agricultural Commodities Act. 


Failure to Make Deposit on Purchase of Commodity— 
Time of the Essence 


Where there was a dispute as to the time when a deposit on purchases of 
potatoes was to be made, it was held, that time is not of the essence 
of a contract unless expressly made so, or apparent under the circum- 
stances and that merely describing a particular date for the payment 
of money does not make time of the essence. 


. A. R. Fiorette, of Cleveland, Ohio, for complainant. Mr. Robert H. 
Sanders of Demetriou, Viney & Sanders, of Los Angeles, California, for 
respondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on December 8, 1952, alleging that 
complainant contracted to purchase from respondent 15 carloads 
of potatoes at $3.55 per cwt., to be shipped from California to 
Cleveland, Ohio; and that thereafter respondent failed, neglected 
and refused to ship the potatoes in accordance with the contract. 
Complainant alleges that it sustained damages of $6,570, and 
reparation is requested in that amount. 

A copy of the investigation report prepared by the Depart- 
ment was served upon complainant on December 19, 1952. A copy 
of the investigation report and a copy of the formal complaint 
were served upon respondent on December 22, 1952. 

On January 26, 1953, respondent filed an answer admitting 
that it entered into an oral contract to sell 15 carloads of potatoes 
to complainant at the price of $3.55 per cwt. Respondent alleges, 
however, that it was understood and agreed, and made a condi- 
tion precedent, that a deposit in the sum of $4,500 would be air- 
mailed to respondent by complainant on June 21, 1952 and that 
it was further agreed that there would be a binding contract only 
if the potatoes which respondent was purchasing for resale to 
complainant came up to the grade specified in the contract. Re- 
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spondent further alleges that complainant failed to mail the 
deposit as agreed, and that the potatoes which respondent had 
purchased for sale did not come up to the grade specified and 
that there was, therefore, no binding agreement. Respondent also 
pleads the California Statute of Frauds by way of defense, and 
denies that the broker had authority to execute the Standard 
Confirmation of Sale on behalf of respondent. 

An oral hearing was held at Los Angeles, California, on October 


27, 1953. Complainant did not appear at the hearing. Four deposi- . 


tions, which had been taken at the request of complainant, with 
the exhibits attached thereto, were received in evidence. Pete D. 
Christy, vice-president of respondent corporation, and his secre- 
tary, Mrs. Bender, appeared and testified on its behalf. Complain- 
ant filed no brief in the proceeding. Respondent filed a trial mem- 
orandum at the time of the hearing, but no other brief. 


FINDINGS OF FACT 
1. Complainant, Thomas Caito Sons, Inc., is a corporation 
whose post office address is 4000 Orange Avenue, Cleveland, 
Ohio. 


2. Respondent, Christy Bros., Inc., is a corporation whose 
post office address is 724 South Central Avenue, Los Angeles, 
California. At the time of the transaction here involved, respond- 
ent was licensed under the act. 


3. On or about June 21, 1952, contemplating shipments of a 
perishable agricultural commodity in the course of interstate 
commerce, respondent contracted to sell to complainant 15 car- 
loads (360 100-pounds sacks each) of California long white pota- 
toes, U.S. No.1 grade, Size A, washed, in new branded 100-pound 
burlap bags, at $3.55 per cwt., f.o.b. California, shipments to be 
made at the rate of approximately one car daily between July 5 
and July 20, 1952. The contract was negotiated through J. C. 
Maloy of C. H. Robinson, Inc., Cleveland, Ohio, a broker. 


4. Complainant agreed to pay to respondent an advance of 
$3000 per car, or $4,500, and forwarded its check in this amount 
to respondent on Monday, June 23, 1952. 

5. On Monday, June 23, 1952, respondent notified complainant 
that it did not intend to ship the 15 carloads of potatoes and it 
did not thereafter ship any potatoes to complainant. 

6. On or about June 25, 1952, respondent received and re- 
turned complainant’s check in the sum of $4,500. 
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7. The market value of the 15 carloads of potatoes on the 
dates they should have been shipped totals $24,390. 


8. By reason of respondent’s failure to ship the 15 carloads 
of potatoes, complainant sustained damages of $5,220, the dif- 
ference between the market value of $24,390 and the agreed con- 
tract price of $19,170. 


9. The formal complaint was filed on December 8, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


There are two questions for consideration in this proceeding. 
First, was there an enforceable contract entered into between 
complainant and respondent; and second, were there conditions 
precedent to the contract which were not met. 


As to the first question, respondent contends that the contract 
is unenforceable because of the provisions of California Civil 
Code Sections 1724 and 2309. The first section referred to pro- 
vides, in part, that a contract for the sale of goods of the value of 
$500 or upwards shall not be enforceable unless some note or 
memorandum in writing of the contract or sale be signed by 
the party to be charged or his agent. The second section requires 
that the authority of an agent to enter into a contract required 
by law to be in writing must also be in writing. The only written 
evidence of the contract is the broker’s confirmation of sale dated 
June 21, 1952, which is signed by Leo Caito for complainant as 
buyer, and by J. C. Maloy, as broker, for respondent. 


It has been held that where a state statute of frauds is pro- 
cedural, such statute is not applicable in a reparation proceeding 
under the Perishable Agricultural Commodities Act. Joseph 
Rothenberg v. H. Rothstein & Sons, 183 F. 2d 524 (3rd Cir. 1950). 
The California Statute of Frauds has been held to be procedural 
in its effect and therefore not applicable to reparation proceedings 
under the act. John R. Hansen Co. v. Pacific Prod. Co., 12 A.D. 
898. We must conclude, therefore, that there was an enforceable 
contract entered into between complainant and respondent for 
the shipment of 15 carloads of potatoes as alleged in the complaint. 


As to the second question, respondent alleges that it was under- 
stood and agreed between the parties and made a condition pre- 
cedent of the contract that a deposit in the sum of $4,500 would 
be airmailed to respondent by complainant on June 21, 1952. 
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Complainant has not denied that a deposit of $300 per car was to 
be paid but the evidence presented by the parties is conflicting 
as to when this payment should be made. Mr. J. C. Maloy, an 
employee of C. H. Robinson, Inc., the broker who negotiated the 
sale, testified by deposition that when he talked to Pete D. Christy 
on the telephone he advised him that since it was Saturday he 
would forward the contract and deposit of $300 on Monday, June 
23, 1952, and that Christy agreed to this procedure. Leo Caito, 
president of complainant company, testified by deposition that 
he had offered to make out a check for the deposit of $4,500 on 
Saturday, June 21, 1952, but that Maloy told him that he would 
pick it up on Monday. Christy testified at the hearing that he 
had requested the check be mailed on June 21, 1952, the day when 
the contract was negotiated and Maloy had promised to do so, 
but that the check arrived on Wednesday instead of Monday. 
Christy’s secretary, Mrs. Bender, testified that she participated 
in the telephone conversation and that Maloy stated that the 
check would be mailed on Saturday, June 21. An envelope offered 
and received in evidence contains numerous writings and nota- 
tions which Mrs. Bender testified she made at the time of the 
telephone conversation. This envelope contains at the bottom a 
notation “airmailing ck today.” The notation on the broker’s 
confirmation of sale, which is Exhibit 1 to the deposition of J. C. 
Maloy, states, however, that “buyer to pay shipper immediately 
$300.00 per car deposit.” 

We conclude that while there may have been some discussion 
as to mailing the check on Saturday, June 21, 1952, respondent 
has failed to establish by a preponderance of the evidence that 
complainant was required to airmail the check on that date as a 
condition precedent of the contract. 


Even if it clearly appeared from the evidence in this case that 
the deposit was to be airmailed on Saturday, June 21, 1952, with 
expected arrival on Monday, we do not believe that failure of 
complainant to comply with this condition would operate to re- 
lieve respondent of the obligation to deliver the potatoes under 
the contract. The modern tendency of the decisions is to hold that 
time is not ordinarily of the essence of the contract unless made 
so by express stipulation, or unless there is something in the 
nature of, or connected with the purpose of the contract and the 
circumstances surrounding it which makes it apparent that the 
parties intended that the contract must be performed at or within 
the time named. The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 
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F. 2d 152 (4th Cir. 1947) ; Central Contracting Co. v. Grignon, 255 
Fed. 952 (8th Cir. 1919); Basler v. Warren, 159 F. 2d 41 (10th 
Cir. 1947). Particularly in the case of payment of money it has 
been held that merely describing a particular date for payment 
does not make time of the essence. Cushing v. Levi, 117 Cal. App. 
94, 3 P. 2d 958 (1931). From the evidence in this proceeding there 
is nothing which clearly indicates that the time of payment of the 
deposit was of the essence of the contract. Christy testified that 
he had paid to the grower at Perris, California, $10,000 in con- 
nection with the purchase of the potatoes, and that he was obli- 
gated to pay the grower additional sums each following Saturday 
for potatoes dug and taken from the field that week. If no further 
payments were due the grower until the following Saturday com- 
plainant’s failure to mail the deposit on Saturday, June 21, did 
not prevent respondent from fulfilling its obligation to the grower. 
As a matter of fact, prompt mailing of the deposit by complainant 
on Saturday, June 21, would have been a useless gesture as re- 
spondent notified complainant the afternoon of Monday, June 23, 
that delivery of the potatoes could not be made. 

Respondent further contends that its contract with complainant 
was conditioned upon the particular potatoes which respondent 
had purchased at Perris, California, meeting the requirements 
for U. S. No. 1 grade. There is no evidence to support this con- 
tention. 

In view of the foregoing, it is our conclusion that respondent’s 
failure to deliver the 15 carloads of potatoes constitutes a viola- 
tion of Section 2 of the act. 

Complainant alleges that by reason of respondent’s failure to 
ship the 15 carloads of potatoes it sustained damages of $6,570, 
the difference between the contract price and the prevailing 
market prices on the dates the carloads should have been 
shipped—July 5 through July 20, 1952. To show the prevailing 
market prices, complainant submitted the Federal-State of Cali- 
fornia Market News Service reports issued at Los Angeles for 
July 3 through July 21, 1952. No report was issued for Friday, 
July 4. The lowest prices quoted for less than carlot sales of 
California long white potatoes, U. S. No. 1, Size A, were $4.75 on 
July 11, and $4.50 for each of the other days, July 7 through 
July 18. It has been held that in the absence of other evidence the 
lowest jobbing prices will be considered as evidence of carlot 
market value. S. N. Beard & Co. v. Milton Schoenburg, 9 A.D. 
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1112, 1114. Based on these prices, the market value of the 15 
carloads, each containing 360 bags, is $24,390. The total contract 
price is $19,170. The difference between these figures, $5,220, 
represents the damage sustained by complainant. Reparation 
should be awarded to complainant in this amount, with interest, 
and the facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $5,220 with interest thereon at the 
rate of 5 percent per annum from August 1, 1952, until paid. 
The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 4028) 


Pore & Moorrs v. H. M. Huruey. PACA Docket No. 6174. De- 
cided August 27, 1954. 


Failure to Pay Brokerage Fee—Irrelevant Counterclaims 


Where complainant, acting as broker, sold eight truckloads of potatoes for 
respondent, but where respondent failed to pay brokerage, held, that 
complainant was employed by, and acted as broker for the respondent, 
and respondent’s counterclaims against the grower have no bearing on 
the dispute in this proceeding and that complainant shall be awarded 
the brokerage fee as reparation. 


Right of Agent to Brokerage Fees for Sales on Behalf 
of Principal 


Where complainant, a broker, acting within his authority has negotiated the 
sale of eight truckloads of potatoes on behalf of respondent, he is 
entitled to brokerage notwithstanding the subsequent cancellation of two 
truckloads of potatoes, provided there is no express agreement to the 
contrary. 


Pope & Mooers, of New York, New York, complainant, pro se. Mr. H. M. 
Hurley, of Pocomoke City, Maryland, respondent, pro se. Mr. Champe T. 
Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on Septem- 
ber 14, 1953, and a formal complaint was filed on December 17, 
1953. Complainant seeks to recover the sum of $148.47 represent- 
ing brokerage allegedly due by reason of the sale of 8 lots of 
potatoes for respondent’s account during July 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on February 3, 1954. By similar means a 
copy of the report of investigation was served upon complainant 
on February 1, 1954. 

Respondent’s answer, filed on February 17, 1954, denies liability 
by implication. In effect, he contends that the brokerage dispute 
involves not himself but the grower of the potatoes, Jos G. or Joe 
Hill, who is alleged to have certain counter claims. 


Inasmuch as the amount involved herein is less than $500, the 
issues are resolved under the shortened method of procedure as 
provided by section 47.20 of the rules of practice. In accordance 
with such procedure, complainant filed an opening statement of 
facts, respondent filed an answering statement of facts and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George M. Pope 
and Ward A. Mooers, doing business as Pope and Mooers, whose 
address is 97 Warren St., New York 7, New York. 


2. Respondent, H. M. Hurley, is an individual whose post 
office address is 402 Market Street, Pocomoke City, Maryland. At 
the time of the transactions here involved respondent was not 
licensed under the act but was subject to license. Respondent sub- 
sequently obtained a license on July 31, 1953, but has not paid 
arrearage covering the period of these transactions. 


8. On or about July 20, 1953, in the course of interstate com- 
merce, respondent employed complainant as a broker to negotiate 
the sale of potatoes in truckload lots at an agreed brokerage of 
7 cents per cwt. 
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4, Acting within the scope of his authority complainant nego- 
tiated the sale of 8 truckloads of potatoes for respondent consist- 
ing of 2121 100 lb. sacks, as follows: 

7-20-53 S. L. Black B & M Produce Mkt. Charlestown Mass. 300 Sacks 
7-20 58 Kornblum & Co. Inc. 115 Warren St. N. Y. N. Y. 221 Sacks 
7-21-53 Kornblum & Co. Inc. 115 Warren St. N. Y. N. Y. 250 Sacks 
7-21-53 F. J. McCann 121 Warren St. N. Y. N. Y. 250 Sacks 
7-21-58 Thorman Baum & Co., 345 W. 14th St. N. Y. N. Y. 250 Sacks 
7-22-53 Ontario Growers Exchange, Ontario N. Y. 800 Sacks 
7-22-58 Kornblum & Co. Inc, 115 Warren St. N. Y. N. Y. 250 Sacks 
7-22-58 Wm. Endico 30-33 East 177th St. N. Y. N. Y. 300 Sacks 


2121 


5. Respondent has failed and refused to pay complainant 
earned brokerage in the amount of $148.47. 


6. Formal complaint was filed on December 17, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The verified formal complaint and exhibits thereto disclose the 
negotiation and sale by complainant, for the account of respond- 
ent, of 8 truckloads of potatoes consisting of a total of 2121—100 
lb. sacks. At the rate of 7 cents per cwt. complainant earned 
brokerage in the amount of $148.47 for this service. 

The principal question presented is whether respondent em- 
ployed complainant to act as his broker in these transactions. It 
appears to be respondent’s contention that complainant was acting 
as broker for the grower of the potatoes, J. G. or Joe Hill. Further, 
that Hill has refused to pay the brokerage by reason of certain 
unadjusted counter claims involving a truckload of potatoes sold 
to Ontario Growers Exchange, Ontario, New York, and another 
sold to Kornblum & Co., Inc., of New York City. 


It appears that 6 of the truckloads of potatoes were delivered 
to the respective purchasers and that it was sought to cancel sales 
of the remaining 2 truckloads. Hill’s part in the transaction is 
revealed by his statement which reads, in part, as follows: 

“I sold them (the potatoes) to him (Hurley) at F.O.B. price 
plus freight to destination. On what terms Mr. Hurley sold 
them was his own business. My records show that I only sold 
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Mr. Hurley 6 loads of potatoes 1546 sax. The other 2 loads 
were cancelled on account of rain as I could not dig them.” 
(Emphasis added) 


In the light of the foregoing and the other evidence in the record 
we conclude that complainant was employed by, and acted as 
broker for, the respondent. It follows, that the aforementioned 
alleged counter claims of Hill, under the circumstances revealed 
herein, could have no bearing on the dispute in this proceeding. 

The next question presented is whether the cancellation, or 
attempted cancellation, of 2 of the truckloads of potatoes oper- 
ated to deprive complainant of the brokerage earned in negotiat- 
ing those sales. We have held that where a broker, acting within 
his authority, has negotiated the sale of a commodity on behalf 
of another, he is entitled to brokerage notwithstanding the sub- 
sequent rejection of the commodity by the purchaser, provided, 
there is no express agreement to the contrary. John H. Postel v. 
Phil Peck Company, Inc., 10 A.D. 82. Though it appears that rain 
may have interfered with digging and loading operations for the 
2 truckloads not shipped by respondent, we do not find any agree- 
ment between the parties covering such a contingency. We find, 
therefore, that complainant having negotiated the sales of these 
two truckloads of potatoes while acting within his authority 
thereby became entitled to the agreed brokerage. 

In conclusion we find that complainant, within the scope of his 
authority, negotiated for respondent the sale of 8 truckloads of 
potatoes consisting of 2121—100 lb. sacks and for which respond- 
ent has failed to pay the agreed brokerage of 7 cents per cwt., or 
a total fee of $148.47. Such failure is in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of $148.47, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $148.47, with interest thereon 
at the rate of 5 percent per annum from August 1, 1953, until 
paid. . 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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STAY ORDER—PENDING ISSUANCE OF ANOTHER ORDER 
(No. 4029) 


THE C. M. Kopp COMPANY v. HALL-HAAS & VESSEY, LTD. PACA 
Docket No. 6266. Decided August 16, 1954. Vaughan and Brandlin 
of Los Angeles, California, for respondent. Decision by Thomas J. 
Flavin, Judicial Officer. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4030) 


PACA Docket No. 6300. Decided August 3, 1954. Mr. Louis J. 
Di Giacomo, of Philadelphia, Pennsylvania, for complainant. Mr. 
Champe T. Broaddus, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


(No. 4031) 


PACA Docket No. 6138. Decided August 10, 1954. Complainant 
pro se. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. Decision by 
Thomas J. Flavin, Judicial Officer. 





